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CURRENT TOPICS 


Barristers Doing Conveyancing Work 


An outstanding feature of the Law Society's Gazette for 
March, 1954, is a statement, occupying more than five pages, 
which Sir DINGWALL BATESON, as President, made orally last 
June to a full meeting of the Bar Council on a ruling of the 
Bar Council which has since been re-published in a booklet 
written by the Secretary cf the Bar Council entitled ‘‘ The 
Conduct and Etiquette of the Bar.’’ Their representations 
had, the Council were informed, been referred to the Benchers 
of the four Inns but no further communication had been 
received. Objecticn was taken to a paragraph in the 1949 
Annual Statement headed “ Barristers in Local Government 
Service, Nationalised Industry and Statutory Whole-time Legal 
Posts.’’ It stated that it is not a breach of etiquette for those 
barristers who hold appointments under local authorities 
to send requisitions, examine documents or attend completions 
in conveyancing matters, including transactions under the 
Land Registration Act, 1925, in the same manner as is done 
by other local authority officers. Sir Dingwall Bateson 
teferred to ss. 47 and 48 of the Solicitors Act, 1932, and the 
fact that usage over the centuries established practical 
conveyancing as solicitors’ work. He also referred to previous 
rulings of the Bar Council which confirmed The Law Society’s 
objections, as well as the declaration made on call to the 
Bar. Sir Dingwall said that it was a vital matter of principle, 
and the fact that a barrister was at a disadvantage in competing 
for posts with solicitors was not a good reason for infringing 
the basic principle. 


Two Losses to the Law 


THE premature death of His Honour Judge WuHITMEE 
at the age of 53 will be mourned by his friends in London 
who knew him as a busy practitioner on the common-law side 
and also by those who had the good fortune to practise 
before him on Circuit No. 33 (Essex and Suffolk). He 
possessed the quintessence of common sense which is the 
distinguishing feature of many of our judges. He volunteered 
for and obtained a commission in the R.A.F.V.R. in 1940 
and was released in 1943 to become chairman of a pensions 
committee. In 1946 he was appointed a county court judge. 
Another great loss to the legal profession occurred last week 
on the death of Sir RoBERT AsKE, Q.C., formerly a solicitor, 
who in his later career at the Bar, in lucid and brilliant 
argument and exposition, contributed much to the effec- 
tiveness of the commercial court and the future of maritime 
law. In tributes to him in the commercial court on 11th March, 
Mr. Justice Devlin said that it was difficult to realise that 
it was really only in the last thirty years of his life that he 
had become the figure that he had done. Before that he 
had had a great career as a solicitor and in politics. He took 
silk twenty years ago at the age of sixty, an age at which most 
people would have found it impossible to start, as it were, a 
new career. Mr. C. T. Le Quesne, Q.C., and Sir Hartley 
Shawcross, Q.C., also paid tribute. 
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Vacation of Entry on Land Charges Register 

Tue Council of The Law Society (Law Society's Gazette, 
March, 1954) has stated the principles which govern the 
position where a purchaser registers an estate contract as a 
land charge Class C (iv) against the vendor, and the liability 
to remove the entry on the register and the costs involved. 
As a matter of good conveyancing practice, it is stated, a 
purchaser’s solicitors should effect the cancellation of such 
land charge upon completion of the purchase. Attention 
is also drawn to s. 10 (8) of the Land Charges Act, 1925, 
under which the court may order the vacation of a registration 
and, on procedure, Jones v. Brown (1945), 146 E.G. 9; 
Pedigree Stock Farm Developments, Ltd. v. R. Wheeler & Co., 
Lid, (1950), 155 E.G. 65; and Re Engall’s Agreement 1953) 
1 W.L.R. 977; 97 Sor. J. 505. The Council add that the 
purchaser's solicitors are not entitled to charge their client 
an additional fee for their work in connection with the 
cancellation of the land charge, as such work is covered by 
their scale investigating fee, being connected 
with sales, purchases "’ in the terms of para. 2 of the Solicitors’ 
Remuneration Order, 1883. Nor for the same reason are 
the purchaser’s solicitors entitled to charge the vendor a 
fee where the vendor or his solicitors ask for the removal of 
the estate contract from the Land Charges Register upon 
completion of the purchase. 


“* business 


Dispensing with Attendance in Magistrates’ Courts 

THE HOME SECRETARY issued a circular (No, 66/1954) on 
10th March, 1954, on the report of a working party which 
has been considering measures which might be taken to save 
the time of witnesses at the summary trial of minor offences. 
The working party included the Director of Public Prosecu- 
tions and representatives of chief constables, clerks to 
justices, and the clerks to the Metropolitan Magistrates’ 
Courts. Some of the working party’s proposals are already 
in use in many courts and not all of them are suitable for 
adoption in every court, but the Home Secretary agrees that, 
if effect were given to them wherever possible, a saving of 
the time of police and other witnesses would be secured. He 
asks all courts to review their practice in the light of the 
suggestions set out in the circular. The working party 
suggested that careful advance preparation of the court lists, 
and constant reviews of the lists with a view to reducing 
waiting time to a minimum, can often substantially reduce 
the time spent by persons attending court. Those responsible 
for the preparation of lists, they said, might endeavour to 
ascertain and take account of the convenience of witnesses 
and other persons whose presence is required, and set down 
their cases for suitable dates, especially in longer cases. 
In appropriate cases the summons should be accompanied by a 
document inviting the defendant to intimate as soon as possible 
(a) whether or not he wishes the justices to excuse him from 
attendance, and (4) whether or not he admits the charge, 
and that the substance of his reply should then be communi- 
cated to the informant. The notice should not be sent in 
cases to which ss. 18, 19 or 25 of the Magistrates’ Courts 
Act, 1952, apply, or in other cases in which the clerk has 
reason to expect that the presence of the defendant may be 
necessary. The Secretary of State does not wish to suggest 


a set form of notice, but a form is appended to the circular. 
In order to give adequate time for the defendant's reply to 
be received and communicated to the informant, the return 
day should be not less than fourteen days after the summons 
is issued and, on the third or fourth day before the return 
day, it is suggested, the clerk to the justices should communi- 
cate to the informant the result of the replies so far received 


SOLICITORS’ 


March 20, 1954 


JOURNAL 


from defendants, and continue to do so thereafter if the 
replies seemed likely to be of use. 


Solicitors on National Service 

THE newly admitted solicitor who finds his deferred 
national service period impending is, not unnaturally, 
interested if finding some opening in the services where his 
legal qualifications and experience will be used. The March 
issue of the Law Society’s Gazette is not encouraging to such 
candidates for legal work. ‘‘Such appointments as are 
available are mostly for other ranks and are of a clerical 
nature.’’ ‘‘ Officer potentiality '’ overrides other qualifications 
and the chance of a solicitor obtaining a position where his 
legal knowledge will be used is ‘‘ extremely small.’’ The 
Gazette does not regard the chance as hopeless and advises 
aspirants to express a preference to serve in the Royal Army 
Service Corps “as it is this corps which is responsible for 
the provision of clerks with legal experience for employment 
under Army Legal Services and the Claims Commission.”’ 
The national serviceman should state his qualifications and 
the regiment or corps in which he wants to serve, on qualifi- 
cation form AFB 214. On interview by the Personnel 
Selection Officer the solicitor can, if not considered suitable 
for training for a commission, express a wish to be considered 
for a legal or quasi-legal appointment. A _ solicitor who 
has completed his basic training and has been posted to a 
unit where he is not employed on legal work may ask for an 
interview with his Commanding Officer and explain the type 
of work he wishes to do. 


Solicitors and Foreign Legal Appointments 
SOLICITORS interested in employment by foreign govern- 
ments and by the native rulers of British Protected States 
as legal advisers, judges and registrars are invited, in the 
current issue of the Law Society's Gazette, to send their names, 
together with a curriculum vitae, to the Legal Adviser, Foreign 
Office, Downing Street, S.W.1. The Foreign Office is from 
time to time asked by such governments to assist them in 
recruiting English practitioners for such posts. The work 
for which they are required is usually advice in carrying out 
legal or judicial reforms and assistance in improving. thie 
standard of administration of justice in the local courts. 
Employment is generally on a contract basis and may be 
permanent, or for a limited period of six months or more. 
Knowledge of a foreign language is not always essential, 
though there is a particular need for candidates who know 

Arabic and have some experience of the Middle East. 


The Building Societies 

THE Building Societies Gazette has published its preliminary 
balance sheet and accounts for the building societies movement 
in advance of the official returns issued by the Chief Registrar 
in May. These estimates cover 137 societies (including the 
twenty-five biggest societies), owning £1,275m. of the move- 
ment’s total end-1952 assets of {1,478m. The amount advanced 
on mortgage is estimated to have risen by £37m. to over £300m. 
for the first time, while the number of mortgages has risen 
from around 1,650,000 to 1,740,000. The balance due to 
shareholders has risen by £154m. to £1,340m. from 1952 to 
1953, and the balance due on mortgages has risen by £138m. 
to {1,401m. The increase in the number of houses built 
for private sale was partly responsible for the increase. The 
result is that cash holdings increased by about {3m. and 
investments by about {25m., and the ratio of liquid funds 
to total assets has risen from 13-6 per cent. to 13-9 per cent. 
Total assets rose by £168m. to £1,646m. 
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THE TOWN AND COUNTRY PLANNING BILL—I 


Ix an article at p. 152, ante, the principal features of the 
new Town and Country Planning Bill were explained in 
very general terms. The object of the present series of articles 
is to examine the provisions of the Bill in some detail. 

The Bill is designed to fulfil the Government's proposals for 
the amendment of the financial provisions of the Town and 
Country Planning Act, 1947. It does not affect directly 
the planning, as distinct from the financial, provisions, of that 
Act. These proposals were, as readers will know, set out 
in a White Paper, Cmd. 8699, and para. 26 of that paper 
gave what it called their barest outline as follows :— 

“(1) to abolish development charge altogether ; 

(2) not to pay out the £300m. fund, but to pay com- 
pensation for planning restrictions (subject to certain 
exceptions) as and when development of land is prevented 
or severely restricted ; 

(3) to use the once-for-all reckoning of the 1947 Acts 
as setting the upper limit of compensation payable for loss 
of development value, Le., compensation for planning 
restrictions will not exceed the value of the claim ranking 
for payment from the fund, and compensation for com- 
pulsory acquisition will be based on the current value 
of the land for its existing use at the time of the acquisition 
plus any unexpended part of the claim...” 

The Town and Country Planning Act, 1953, dealt with 
the first of these proposals and part, namely, the suspension 
of the payments out of the £300m. fund, of the second. The 
present Bill deals with the remainder. 

Section 2 of the 1953 Act provided that the payments 
directed to be made by s. 58 of the Town and Country Planning 
Act, 1947, should not be made, i.e., the £300m. fund should 
not be distributed, ‘‘ Provided that—(a) claums for such 
payments duly made to the Central Land Board under the 
said Acts shall be satisfied in such manner, in such cases, to 
such extent, at such times and with such interest as may 
hereafter be determined by an Act of Parliament passed for 
that purpose; ...’’ This further Act will result from the 
present Bill. 

It was evident both from the White Paper and s. 2 of the 
1953 Act that it was to be a condition precedent to the receipt 
of compensation for planning restrictions and of compensation 
representing development value on the compulsory acquisition 
of land that the person concerned should be the holder of an 
admitted claim on the {£300m. fund. ‘“ No claim —no 
compensation ’’ was to be the rule. This point was the subject 
of considerable criticism, at the time the White Paper was 
debated in Parliament and in public, by, among others, no 
less an authority than Sir Malcolm Trustram Eve, Q.C. 
(see 96 SoL. J. 789). If, Sir Malcolm contended, 1947 develop- 
ment values were to be the yardstick, the right to compensation 
should depend, not on an admitted claim, but on actual 
proof that development value did exist in 1947, Dealing 
with this criticism in the Second Reading debate on the Bill 
that was to become the 1953 Act, Mr. Harold Macmillan, the 
Minister of Housing and Local Government, said (Hansard, 
vol. 508, No. 20, col. 1130): “I should now’refer to those 
who, for some reason or other, had development value in 
1947 but omitted or were unable to put forward their claim. 
It has been suggested that quite a large number of people 
are in this category. I am bound to say that up to now the 
Government have received no evidence that this is so. 
However, since a contrary opinion has been sustained by 
high authority, I must recognise that there may be a problem, 
and if it should prove to be the case we shall do our best not 


to reopen a whole system of claims, which would be quite 
impracticable, but to make some provision in the main 
Bills to meet this difficulty.”’ 

The new Bill contains no provision which will enable a 
claim to be made in future and the problem, if there be one, 
remains largely unsolved. The Bill does, however, contain 
two provisions to ameliorate the effect of the ‘‘ No claim— 
no compensation "’ rule. 

First, if, after the commencement of the new Act, a planning 
authority revoke a planning permission then they will have 
to pay compensation, not only for abortive expenditure as 
hitherto, but also for the depreciation in the value of the 
land caused by the revocation. This compensation will not 
be tied to 1947 values nor will it be dependent on the existence 
of a claim (cl. 41). 

Secondly, a prospective purchaser of land is to be entitled 
to apply in writing to the local county borough or county 
district council to give him notice saying whether they or any 
other public authority propose to acquire the land. If the 
notice is in the negative, the purchase is completed within 
three months and the council or any other authority acquire 
the land compulsorily in pursuance of a compulsory purchase 
order made before the end of the period of three years 
beginning with the date of service of the notice, the council 
or authority will have to pay as well as the existing use value 
of the land the development value of the land in respect of 
any proposed development for which planning permission 
existed at the date of the notice. This value will not be tied 
to 1947 values nor will payment be dependent on the existence 
of a claim (cl. 37). 

Anybody buying land with a planning permission and a 
cl. 37 notice will therefore be reasonably well protected 
financially if the permission is revoked or his land is com 
With .the 
present easing of restrictions most people can carry out their 
development in three years unless it is of considerable size. 

The new Act will come into operation on such day or days 
as the Minister may appoint and it may well be, unfortunately, 
that cl. 37 will be late sections to come into 
operation owing to the necessity for authorities to be given 
time to notify county borough and county district councils 
of their likely requirements of land. 

These two provisions, besides partially ameliorating the 
effect of the ‘“ no claim—no compensation’ rule, do also go 
some way to meet a criticism by Sir Malcolm 
Trustram Eve, namely, that no artificial valuations, i.e., in 
this case the 1947 ceiling, had ever succeeded and they never 
The provisions, however, are of no assistance to 
granted 


pulsorily acquired before he has developed it. 


one of the 


second 


would. 
those who are refused planning permission or are 
permission subject to onerous conditions, or whose land is 
compulsorily acquired when they cannot claim the benefit 
of cl. 37.. Their compensation is limited to the amount of 
the claim, if any. 

The existence and amount of a claim 
fundamental importance. The White Paper 
said: ‘ Provision will have to be made for registering against 
the land the maximum compensation payable and any 
’* The Bill contains no provision for 


remains of 
(para. 44) 


payments made 
registering the maximum compensation payable nor for 
registering all payments made. It only provides for the 
registration in the appropriate county borough or county 
district local land charges register of payments made which 
are recoverable by the Minister if development subsequently 
takes place. Instead, therefore, of being able to make a 
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quick and easy reference to some public register to find 
the maximum compensation payable at any one time, a 
solicitor may have to make a somewhat complicated inquiry 
to find the answer, as will appear later in these articles. 


The maximum compensation is described in the Bill as the 
“unexpended balance of established development value.”’ 
Clause 18 in Pt. II of the Bill provides that ‘‘ For the purpose 
of this Act land shall be taken to have an unexpended balance 
of established development value immediately after the 
commencement of this Act if there are then subsisting one 
or more claim holdings to which this subsection applies.”’ 
For the definition of “ claim holding ’’ one has to refer back 
to cl. 3, which appears in Pt. I of the Act, and it is now 
proposed to go into the details of the Bill starting with that 
Part. 

The heading of Pt. I is “‘ Special Payments for Depreciation 
of Land Values.’’ These are payments which relate to past 
events, other than planning restrictions already imposed, 
which are dealt with in Pt. V. These payments have, so to 
speak, already accrued due and it is the intention that they 
should be made as soon as possible after the Bill has become 
an Act. Subject to the Bill duly passing into law the Govern- 
ment hope that arrangements can be made for claims for these 
payments to be submitted before the end of the present year, 
and for payments to begin in the early months of 1955. The 
payments are to be made by the Central Land Board. 
Clause 14 provides that application must be made to the 
Board “in such manner, within such period (not being less 
than three months from the commencement of this Act), 
and accompanied by such particulars and verified by such 
evidence, as may be prescribed by regulations under this 
section The Board will have power to extend the 
period in particular cases. The regulations must, therefore, 
be awaited before any application is made. 

3y cl. 1 the Pt. I payments are to be made by reference 
to established claims, i.e., agreed claims on the old £300m. 
fund. With one or two exceptions, the Pt. I payments are 
to go only to the holder of a “claim holding.”” A claim 
holding is (cl. 3) the benefit of an established claim and the 
value of the holding is the amount of the established claim. 
In many cases where land, originally the subject of a claim, 
has become divided into separate ownerships, part of the 
benefit of the claim will have been disposed of with the part 
of the land disposed of, either as a specified fraction of the 
claim or as a specified sum or simply as so much of the claim 
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as might be attributable to the land disposed of. Regulations 

are to be made (cl. 3) dealing with these cases and providing 
for the original area of the claim to be divided into two o1 
more claim holdings and for attributing to each holding the 
fraction of the amount of the claim properly attributable 
to the holding or such other fraction as may be determined 
under the regulations. The fraction properly attributable 
to the holding is the amount which the Board might reasonably 
be expected to have attributed to the area of the holding 
when they originally determined the development value 
of the whole (cl. 2 (3)). It seems clear, therefore, that any 
fraction or sum agreed between the vendor and the purchaser 
will not necessarily be adopted in the apportionment. 

Quite apart from this kind of apportionment where part 
of a claim has been disposed of by the original holder, an 
apportionment of a claim holding may be required because 
the event entitling the holder of the holding to a payment 
may only be related to part of the land in the holding, e.g., 
a development charge may have been paid for erecting a 
house in a corner of a field the whole of which was the subject 
of the claim. Schedule IV to the Bill contains provisions 
for this kind of apportionment, but basically the apportion- 
ment is much the same as the other kind, i.e., the fraction 
attributable to part of a holding is the amount which the 
Board might reasonably have been expected to attribute 
to that part. 

Schedule II contains elaborate provisions for extinguishing 
or diminishing the value of a claim holding where it was 
pledged to the Central Land Board, i.e., the claim on the 
£300m. fund was mortgaged to the Board as security for a 
development charge or was set off against a charge or the 
Board refrained from determining a charge because the 
claim was mortgaged to them. Schedule III contains 
equivalent provisions for extinguishing or diminishing the 
value of a claim holding where a payment has been made 
under s. 59 of the 1947 Act. 

Having ascertained what a claim holding is (and this, as 
will be seen from the reference to “‘ unexpended balance of 
established development value ’’ in cl. 18 quoted above is 
important for understanding other provisions in the Bill 
besides those in Pt. I), the next step is to find out what are 
the special payments to be made under Pt. I in respect of 
claim holdings. This will form the subject of the second 


article of this series. 
R. N. D. H. 


GENERAL AND SPECIAL POWERS OF APPOINTMENT 


Two cases on powers of appointment decided in the last few 
weeks overlap to some extent. The first of these is 
Re Bransbury |1954) 1 W.L.R. 496; ante, p. 179. The 
statutory power of advancement does not apply to trusts 
constituted or created before 1926: Trustee Act, 1925, 
s. 32 (3). In this case, under the will of her husband, who 
died in 1921, the appointor had a general power of appoint- 
ment over a certain fund by will. She made her will in 1926 
and thereby directed her trustees to hold the fund upon the 
same trusts as were declared concerning her own residuary 
estate, which was so settled that certain infants were entitled 
to certain shares upon certain contingencies. She died in 
1934. The question, generally, was whether the statutory 
power of advancement could be exercised in respect of the 
appointed fund. 





A similar but not identical question arose in Re Batty 
[1952] Ch. 280, which was the subject of an article in this 
Diary shortly after it was first reported: see 96 Sox. J. 160. 
In that case, however, the power was not a general but a special 
power and Vaisey, J., held that, where a special power is 
conferred by the will of a person who dies before 1926, 
it is “‘constituted’’ for the purpose of s. 32 (3) of the 
Trustee Act, 1925, on the death of the donor of the power, 
and that the statutory power of advancement does not apply 
to the appointed funds if they are appointed by an instrument 
executed after 1925. It is clear, both from the statement 
of facts in the report of that case in the Law Reports and from 
the reference thereto in the judgment, that what the learned 
judge was dealing with was a special power of appointment ; 
but the headnote to the report in the Law Reports, as also 
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that in the report in The Times Law Reports ({1952] 1 T.L.R. 
412), unlike that in the All England Reports ({1952} 1 All 
E.R. 425), does not refer to the nature of the power under 
consideration, so that the decision, as there reported, at first 
glance appears to apply to all powers, whether special or 
general. This false impression should now be dissipated 
by the clear statement by the same learned judge, in his 
judgment in Re Bransbury, that the earlier decision had nothing 
to do with general powers. Moreover, the basis of the earlier 
decision has now been elucidated by certain comments thereon 
in the later. 

A special power is a fiduciary power, and the general rule 
is that the document exercising the power has to be read back 
into the document which created the power on this kind of 
footing : the former document indicates an area within which 
the fund subject to the power must be allocated, and the latter 
document fills in what still remains in doubt as to how, 
among the objects in the limited range, the fund appointed 
is to go. But that rule does not apply to general powers, 
for the donee of a general power is virtually (the qualification 
is important for some purposes, but not for the statement of 
the general rule) absolute owner of the property over which 
his power extends. He is regarded as an absolute owner 
for the purpose of applying the rule against perpetuities, 
and in the judgment of Vaisey, J., he is equally to be 
considered an absolute owner of the property for the purpose 
of creating trusts which take effect either with reference to 
s. 32 of the Trustee Act, 1925, or otherwise. This exposition 
of the distinction between a special and a general power was 
sufficient to enable the learned judge to hold, in Re Bransbury, 
that the statutory power applied and could be exercised in 
relation to the appointed fund. 


One further point on this case deserves mention. The 
question ra‘sed by the summons was in the form whether 
the power was exercisable by the plaintiffs as the trustees 
of the will of the appointor’s husband. The plaintiffs were, 
in fact, also the trustees of the appointor’s will. The terms 
of the appointment made by the appointor’s will were that 
the trustees were to hold the fund upon the same trusts as 
those declared by her in respect cf her residuary estate, not 
(as would have been open to her) that the trustees of her 
husband’s will should so hold the fund. This, in the view of 
Vaisey, J., was equivalent to a direction to the latter trustees 
to hand over the fund to the appointor’s will trustees, and the 
effect was to destroy altogether the limitations of the will 
which had created the power and to bring into operation the 
new power which derived its force from the appointor’s will 
exclusively. As the trusts of the husband’s will had thus 
come to an end, the form of the summons was defective and 
the declaration actually made was that the statutory power 
was exercisable by the plaintiffs in their capacity as trustees 
of the appointor’s will. 


This may, at first sight, seem nothing more than a rather 
arid point of procedure, but it is just possible that there is 
more to it than that. After pointing to the differences 
between general and special powers on which this decision, 
having regard to the earlier decision in Re Batty, rests, 
Vaisey, J., went on to say: ‘I think that the exercise of a 
general power, and in this case particularly, is such as to 
destroy altogether the limitations, qualifications and provisions 
of the earlier document—that is, the document creating the 
power—and to bring into operation the new power,’ etc. 
The particular reference to the case before the court as one 
in which the limitations of the document creating the power 
had been destroyed suggests that other considerations may 
apply if a general power is somehow exercised in such a way 
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as not to destroy the limitations of the document which 
created the power. But is this in fact possible? It is true 
that in a case such as this the exercise of the power could have 
taken the form, not of a direction to the appointor’s trustees 
to hold the fund upon the appointed trusts, but of a direction 
to the trustees of the will of the donor of the power, in whose 
hands the fund was, so to hold the fund, and in that event 
there would have been this continuity at any rate about the 
circumstances in which the trust fund was held, that both 
before and after the exercise of the power the same set of 
trustees should hold it. But this circumstance would not 
necessarily seem to preserve the limitations of the donor's 
will concerning the fund from destruction, for it could be said 
that, whoever held the fund, the new limitations which had 
been declared concerning it by the appointor were only 
consistent with an act equivalent to an act of ownership 
in relation to the fund, that is to say, an act of declaration 
of new trusts by a person holding a power equivalent to full 
dominion over the fund. I conceive this to be the true view 
of the case, which is on that footing a decision of general 
application. 

The other recent decision on this subject is Re Churston 
Settled Estates [1954] 2 W.L.R. 386, ante, p. 178. Two 
quite general questions were considered in this case. First, 
is a power, exercisable by A and B with the consent of C 
during the lifetime of C, a general or a special power ? 
Roxburgh, J., held that this is a special power. In this 
the learned judge followed the decision of Bennett, J., in 
Re Watts [1931] 2 Ch. 302, the conclusion in that case being, 
in his view, sound, although some of the reasons given for it 
seemed doubtful. The other question was whether a power 
exercisable by A and B jointly is a general or a special power. 
Here again, the decision was that a power of this kind is a 
special power. It was argued that as a single person who has 
a general power of disposition over property is in substance 
free to deal with it as he pleases, that is to say, is for many 
purposes in the same position as the owner of property, 
the same principle applies to put the joint donees of a power 
in a position analogous td that of joint owners of property. 
(Roxburgh, J., pointed out something which is often over- 
looked when a donee of a general power is spoken of as 


.enjoying rights equivalent to those of ownership of the 


property, that although the donee of the ‘power can reduce 
the property into his own absolute ownership or give it away 
as he pleases during his lifetime, and dispose of it by will 
either specifically or by way of residuary gift after his death, 
if he does not do so the property passes, not as on his 
intestacy, but in default of appointment.) 

This argument by analogy was rejected for several reasons. 
First, as a matter of principle, if the consent of a person to 
the exercise of a power otherwise general in its terms makes it 
a special power, it is immaterial whether the person whose 
consent is required should or should not himself be a donee 
of the power; otherwise, a most inconvenient distinction 
would arise. Secondly, the consequences of an individual 
donee of a general power making the property his own 
property and those of two or more joint donees making the 
property their own joint property are by no means identical. 
And, lastly, the matter was not free from authority. In 
Charlton v. A.-G. (1879), 4 App. Cas. 427, for example, a 
joint power in a settlement had been treated as being distinct 
from a power in an individual. As for this last case, it might 
have been argued before Re Churston Settled Estates that 
these cases applied only where the joint power was contained 
in a settlement, and where, therefore, there is, apart from 
anything incident to the power itself, a fiduciary flavour 
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about it ; but the other reasons given for his decision on this 
point by Roxburgh, J., are independent of the setting in 
which the power is found, and although it is not, I suppose, 
entirely impossible that a joint power should be created in 
such terms as to confer upon the donees substantially the 
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rights of joint owners of property, some very special wording 
would be necessary to achieve such a result. In the normal 
case, such a power is a special power, with all the consequences 
that this involves. 


“ADC” 


LET AS A SEPARATE DWELLING 


RENT control legislation applies to “a house or part of a 
house let as a separate dwelling’’ (Increase of Rent, etc. 
(Restrictions) Act, 1920, s. 12 (2)) and it would be right to 
say that in the vast majority of cases there can be no argument 
whether a particular structure or part of a structure answers 
to the description. But happy marriages don’t make news ; 
and any work on the subject shows the vast number of 
varieties of circumstances in which the question of applica- 
bility can arise, one such variety occasioning the enactment 
of provisions affecting “‘ shared accommodation.”’ Recently, 
two sets of decisions have been added: one set interpreting 
the amending legislation to which I have just alluded, the 
other dealing with the far older question of the weight to be 
attached to such factors as nature of structure and agreements 
as to, and actual, user. 


The decisions in Lockwood v. Lowe [1954] 2 W.L.R. 296 
(C.A.) ; ante, p. 127, and Isaacs v. Titus [1954] 1 W.L.R. 398 
(C.A.); ante, p. 143, were sequels to sequels of Neale v. 
Del Soto (1945] K.B. 144 (C.A.). The last-mentioned authority 
showed that a tenant who shared vital living accommodation 
with someone else was not the tenant of a dwelling-house 
and could not therefore be protected by the Increase of 
Rent, etc., Acts. The Landlord and Tenant (Rent Control) 
Act, 1949, amended the law so as to extend protection to 
sharers. It distinguished between tenants who shared with 
their landlords and those who shared with other persons. 
The two new decisions suggest that the Legislature did not make 
itself as clear as is desirable. 

The position of tenants who share accommodation with 
their landlords is shortly dealt with in s. 7. The shared 
accommodation being such as prevents the tenant having a 
dwelling-house to which the Acts apply (ie., by reason of 
Neale v. Del Soto), the contract of tenancy is made one to 
which the Furnished Houses (Rent Control) Act, 1946, is to 
apply, despite the absence of furniture. The security of 
tenure enjoyed by the tenant is less than that enjoyed by an 
ordinary unfurnished tenant, though, since the amendment 
of s. 5 of the 1946 Act by the Landlord and Tenant (Rent 
Control) Act, 1949, s. 11, was finally interpreted in Preston 
and Area Rent Tribunal v. Pickavance [1953] 3 W.L.R. 242 
(H.L.) ; 97 Sot. J. 471 (see 97 Sor. J. 480), the prospects 
have been somewhat enlarged. 


Section 8, which regulates the rights of the parties when a 
tenant shares with someone else, is a far more elaborate 
piece of work than s. 7 (which does not even have to go in 
for subsections). Its subject is not the contract of tenancy 
but the “ separate accommodation ”’ let to the tenant with the 
use of other accommodation—the “ shared accommodation.” 
It enacts (subs. (1)) that the separate accommodation shall, 
despite the existence of shared accommodation (which would, 
by virtue of Neale v. Del Soto, exclude the Acts), be deemed 
to be a dwelling-house to which the Acts apply. There follow 


subsections concerned with standard rent, increases of rent, 
avoidance of contracting out, etc.; of some importance is 
subs. (8) under which a landlord may apply for an order 


terminating or modifying the right to use the shared accom- 
modation (such order as to the court seems just) ; but nothing 
was done specifically to meet the case of one sharer ceasing to 
occupy his separate accommodation and consequently to use 
the shared accommodation. Problems arising out of such 
an event confronted the county courts in the two recent 
cases. 

In Lockwood v. Lowe the upper part of a house had been let 
to one tenant, the lower part to another, each having a right 
to use a bathroom, scullery and kitchen. When one of them 
left, the landlord sought to recover possession from the other 
on the ground that s. 7 applied. The two sharers were 
brothers-in-law and the contingency of one of them leaving 
had not been provided for by the terms of their tenancies. 
It was held, however, that there was ample room for implica- 
tions and that the defendant would have the right to exclude 
the plaintiff from the kitchen if she did (as she might do) 
take possession of the vacated rooms. The terms of his 
tenancy were not altered, and under them he was obliged 
to share the kitchen with his brother-in-law but not with 
anyone else; according to Denning, L.J., this was where 
subs. (8) might come in; the court could modify the defen- 
dant’s tenancy agreement so as to put someone into the house 
to share it with the defendant, but would hesitate to make the 
plaintiff the sharer and deprive the defendant of protection. 
Romer, L.J., considered it sufficient to say that the defendant's 
separate accommodation, the bathroom and the scullery 
(the kitchen does not appear to have been specifically men- 
tioned, but I think must have been intended to be included) 
together constituted a dwelling-house to which the Rent 
Restrictions Acts applied. 


The same reasoning was applied in Jsaacs v. Titus, in 
which the facts wefe substantially similar. It was suggested 
that the circumstance that the plaintiff had expressly pleaded 
that the right of sharing the kitchen had reverted to him, and 
that this had not been specifically denied, made a difference ; 
if so, the Court of Appeal treated it as not warranting any 
distinction. 

The other set of decisions were R. v. Folkestone Rent 
Tribunal ; ex parte Webb [1954] 1 All E.R. 427, actually 
decided on Ist May, 1953, but reported in connection with 
R. v. Brighton and Area Rent Tribunal ; ex parte Slaughter 
and Another {1954} 1 All E.R. 423; 2 W.L.R. 289; ante, 
p. 129, and R. v. York, etc., Rent Tribunal; ex parte Ingle 
[1954] 2 W.L.R. 294; ante, p. 130. All were applications 
for mandamus against rent tribunals which had declined 
jurisdiction to fix reasonable rents under the Landlord and 
Tenant (Rent Control) Act, 1949, s. 1, on the ground that the 
applicants’ premises did not constitute a house or part of a 
house let as a separate dwelling. 


Before going into these two cases, it will be useful to recall 
Whiteley v. Wilson [1953] 1 Q.B. 77 (C.A.) ; 96 Sox. J. 801, 
an action for possession in which the plaintiff-landlord relied 
on the fact that the premises consisted of a shop plus living 
accommodation above, with means of inter-communication 
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but also with separate access to each part from the street. 
The test propounded by Romer, L.J., was ‘‘ whether the 
building should in a broad sense be regarded, on the one 
hand, as a dwelling-house which is partly or even substantially 
used as a shop, or, on the other hand, as a shop which is used 
in part for residential purposes.’’ But that test, according 
to an earlier passage in the judgment, was to be applied 
‘where the subject-matter of the tenancy is one building 
used partly as a dwelling-house and partly as a shop, and 
no purpose is specified in the tenancy agreement.’ It was 
this passage which came in for further interpretation in the 
two recent Cases. 

In R. v. Folkestone Tribunal ; ex parte Webb, the respon- 
dents were asked to fix the reasonable rent of premises which 
consisted of a ground floor shop and two floors of residential 
accommodation, and (Whiteley v. Wilson not yet having been 
decided) came to the conclusion that the tenant had taken 
thern at the rent reserved as business premises. The tenancy 
agreement did bind him not to carry on any business on the 
premises other than that of a tobacconist, but that, it was held 
by the Divisional Court, did not mean that the premises 
were not let partly as a dwelling and partly as a shop, and thus 
specially provided for by the earlier part of the Rent, etc., 
Restrictions Act, 1939, s. 3 (3): “the application of the 
principal Acts... shall not be excluded by reason only that 
part of the premises is used as a shop...” 


The facts of R. v. Brighton Rent Tribunal ; ex parte Slaughter 
were rather more difficult to deal with. The premises were 
again of the combined or composite variety ; but the upper 
part was approached by an outside staircase, had always 
been separately occupied, and was separately rated ; and the 
lease included a tenant’s covenant not to use the premises or 
any part thereof save as a shop only nor to permit the demised 
premises or any part thereof to be used otherwise than for the 
business of a greengrocer ’’ ; also a covenant not to close them 
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for more than fourteen days in a year, and a covenant against 
alterations. The tenant lived in the upper part, but the 
tribunal accepted contentions that the actual user could 
not be considered in the face of such covenants, of which the 
first and most important one was being infringed. The 
Divisional Court applied what may be considered very liberal 
interpretation, adopting a text-book statement of the law 
running: ‘A covenant, like any other contract, is to be 
construed according to the intent of the parties expressed 
by their own words, and by regard to the whole of the instru 
ment, and the surrounding circumstances of the case, it being 
also a rule that if the words be doubtful, that construction is 
to be taken which is most strong against the covenantor ”’ 
and held that it was impossible to construe the covenant 
as prohibiting the tenant from living on the premises. 

The whole of the instrument: there was a covenant to 
grain, varnish, whitewash and colour and to paper--and “ you 
do not paper greengrocer’s shops.’’ The surrounding circum 
stances: the whole of the upper part would be sterilised, 
or could be used only as a store. 

One may wonder what words were doubtful, so as to bring 
the contra proferentem rule into operation; perhaps what 
really happened is that the draftsman used an old agreement 
which had dealt with the lower part only. 

There is one somewhat startling statement in the judgment 
as reported: “‘ The principle which we would endeavour to 
state is that, be the premises what they may, if it appears 
that they were let to a tenant for the purpose of his living in 
them as his house, provided that he is not a service tenant, then 
they come within the Rent Restrictions Acts..."’ “‘ Service 
tenant ’’ is not a term of art, and what was no doubt meant 
was a servant occupying premises provided for him by, but 
not let to him by, his employer. 

R. v. York, etc., Tribunal ; ex parte Ingle applied the above 
to a case of a boarding-house. 


HERE AND THERE . 


THE WEATHER MODIFIERS 
A READER in County Down writes to tell me of the visit 
to these islands of a distinguished American “ rain 
stimulator.’’ This important but little appreciated profession 
is popularly and more succinctly known over here as “ rain 
making ’’ but, in view of the general impression that it is a 
piece of African witchcraft akin to the Indian rope trick and 
a good standby for music hall jokes, practitioners prefer it to 
be called ‘‘ weather modification.” (The age that has turned 
the rat catcher into a “ rodent operative ’’ and the crossing 
sweeper into a “‘ street orderly ’’ could hardly have done less 
for them.) We had better be very polite to the weather 
modifiers, for if (or rather when) they get their technique 
perfected and their statutory powers in the bag, there won't 
be much they won't be able to contribute to our individual 
discomfort in the name of the “ national interest."’  “ Faire la 
pluie et le beau temps ’’ has long been a metaphorical synonym 
for absolute power, and under the managerial State’s benevo- 
lent despotism it will become a strict equivalent. Meanwhile 
the modifiers have travelled half-way from the music hall to 
the Ministry, having reached the national theatre of varieties 
in the Palace of Westminster, where, about the time that their 
American colleague was over here, the question of increased 
encouragement for their research experiments was 
sympathetically discussed in the Commons. The notion that 
we do not have enough rain in this green and pleasant land may 
at first seem to strike a note of startling originality. But 


in the context of a social organisation which has already 
achieved the feat of carrying coals to Newcastle, it could easily 
become a statistical commonplace and probably already is. 
Those who best know our current resources in water seem to 
have a dawning suspicion that we are washing beyond our 
means. Now, if the modifiers can do their stuff, is the chance 
to wipe out our overdraft by drawing on the limitless capital 
of the clouds rolling in from the Atlantic. For this land, 
where a fortnight or so without rain creates an official state of 
drought, it would bring relief comparable to that of the 
Chancellor of the Exchequer if the westerly gales brought a 
rain of dollar bills over Whitehall. The prayer would be 
“long to rain over us.” 


THE RIGHT TO RAIN 
But whatever benefits the modifiers (in 
enthusiasm for their art) may feel convinced that they can 
shower on a nation which has no business not to be grateful, 
they would do well to secure the best legal advice (until such 
time, of course, as some Act of Parliament confers on them 
the usual powers to place them above the law), for 
they may be quite sure that their activities will bring 
them into violent collision with what reactionary individualists 
regard as their inalienable rights. It may be that the 
dowser, concentrating on the waters under the earth, 
will have no legal remedy against the commercial competition 
to fetch the water down 
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from the heavens above instead of raising it up. 
would surely lie in other directions. 
that if I throw a bucket of water over a man I am guilty of an 


The danger 
Thus it is elementary 


assault. Is it not a tort on an even more exhilarating scale 
if I empty a cloud full of water over him and not only over him 
but over a whole community ? An Englishman’s house is his 
castle, and doubtless if I turned the garden hose on my 
neighbour's house, splashing his windows and causing a 
stream of liquid soot to run down his chimney, he would have a 
cause of action against me, and is the wrong any the less if I 
achieve the same end in a grander and more spectacular 
degree by shooting silver iodine crystals at a passing cloud ? 
The intentions of the modifiers will, of course, be as honourable 
as you please, but it will be a long time before they can achieve 
such accuracy in their target area as to be able to fill this 
swimming pool or water that farm without wetting the 
adjoining property of persons not their customers. (When 
they can manage that they can take Gideon’s fleece as their 
emblem.) Meanwhile, however, do they really think their 
good intentions will shield them from legal proceedings in 
respect of a cricket match or a race meeting washed out by 
their indiscriminate benevolence ? They must accept full 
responsibility for the notorious propensity of rain to fall on 
the just and the unjust alike. Or, again, take the problem in 
reverse. Suppose the modifiers intercept, in Dorset, rain which 
would otherwise have fallen in Oxfordshire. Have the people 
of Oxfordshire no remedy for this deprivation by deliberate 
interference with the course of nature? You will find in the 
law reports a charming headnote beginning: “‘ Held that the 
court will take judicial notice that rain falls’’: Fay v. 
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Prentice (1845), 14 L.J.C.P. 298. And, taking judicial notice, 
surely it will have regard to what is in the most literal sense 
‘natural justice ’’’ in the distribution of rainfall. 


IMPROVED INVENTIONS 
A courT hearing a patent action was once informed that a 
certain inventor had perfected a process for turning port 
into water, and the judge, being of the old and sturdy judicial 
pattern (‘‘ Compact of ancient tales and port and sleep and 
learning of a sort’’), remarked that it seemed somewhat 
pointless. Without thus denigrating the efforts of the rain 
makers, one may suggest that their aims and objects are 
somewhat elementary. We know that nature, unaided by 
any scientific stimulus, has on occasion deposited showers of 
fish and frogs on inland localities. Surely it is not beyond the 
scope of scientific genius to organise nature into a habit of 
regular deliveries (frogs, of course, for the Continental res- 
taurateurs of Soho). Snowstorms and hailstorms could, with 
very slight modifications, be transformed into an occasion of a 
children’s orgy of heaven-sent ice creams and water ices. And, 
for the benefit of their elders, let science stop crying for the 
moon and an interplanetary bus service and, while it is about 
its rain-making plans, which will mainly benefit the teetotal 
minority in the community, push forward research for calling 
down burgundies and sauternes from the propitious clouds. 
Wide and bold conceptions of this sort would be well in 
harmony with the spirit of the Welfare State in its 
indiscriminate largesse from above and its conviction that 
one official hand should manipulate the controls by which all 


blessings are made to flow. RICHA RD ROE. 


REVIEWS 


Back Duty Manual. By A. J. Roper, B.Sc. (Hons.), late H.M. 


Senior Inspector of Taxes, late Inland Revenue Enquiry 
Branch. 1953. London: Butterworth & Co. (Publishers), 
itd. {1 5s. net. 


Although “ back duty’ is unfortunately very fashionable at the 
moment, it is a difficult subject in which few may be con- 
sidered expert. There can be none more expert than the author 
of this book: his name in connection with the subject raises 
great expectations, which are not disappointed. 

Most back duty cases are handled by accountants, and it is to 
them that the book is principally directed, but it must be read 
by all lawyers who are at all concerned with its subject-matter. 
rhe style is vigorous, and chaps. 6 to 9, on establishing the 
amount of omitted profits, are not unreminiscent of a detective 
‘tory. The book’s greatest merit is the number of small but very 
valuable practical points; one which may be mentioned as an 
example is that the Crown should never be provided with 
annotated bank statements which might be evidence against the 
chent. Particularly useful matter is the author’s views on the use 
made in practice of the Income Tax Act, ss. 31 and 54, and his 
suggested scales of penalty loadings. 

In a future edition your reviewer would like to see chap. 13, 
on penalties, very much enlarged and combined with discussion of 
the relevant cases, some but not all of which are mentioned in 
chap. 14. Thus, again as an example only, one would welcome 
a discussion on the relation, if any, of the cases on “‘ discovery ”’ 
ins. 41 to’ discovery ’’ ins. 55. Is sauce for the goose also sauce 
for the gander ? 


Everybody’s Book on Wills and Intestacies. (Applicable to 
England and Wales.) By RoBERT S. W. PoLLarp, L.A.M.T.P.L, 
J.P. 1953. London: Charles Skilton, Ltd. 3s. 6d. net. 


For a solicitor to write for laymen a book on wills and probate 
practice is an intrepid undertaking, and the author has acted 
wisely in taking care to point out to his lay reader as much of 
what he should not attempt and of the risks he runs in being his 
own counsellor at law as of the steps he should take if he wishes 
to make his own (simple) will or to obtain probate or letters of 
administration when the occasion for these arises. Of special 
interest to all, including members of the legal profession, are the 


reasons advanced by the author for making a will, the netes on 
the bequest of body or eyes and the list of crematoria in England 
and Wales. 

The information given on the aspects of the subject is accurate 
and, while insufficient for the general purposes of the practitioner, 
should prove safe and of considerable assistance to the layman 
One section-heading alone seems unfortunate: that headed 
‘““ When a will can be done without ’’ would be more appropriately 
entitled, ‘‘When probate or letters of administration are 
unnecessary,’ and included in the next chapter. 


The Post Office London Directory for 1954. 
fifty-fifth Annual Publication. London : 
Ltd. £5 net. 


The Post Office London Directory is a unique publication, for 
the information that it contains on the streets of the Metropolis 
and on the names of business, professional and private occupiers 
is unobtainable in the same form from any other single source. 
The main part of the volume is divided into three sections, 
commercial (general alphabetical names), trades (classified) 
and streets, and in addition there are numerous separate sections 
under such titles as ‘“‘ Law,”’ “‘ Parliamentary ’’ and “ Official.” 
The large-scale street plan which comes with the volume is 
itself most useful, and the whole work is arranged and indexed to 
facilitate the easiest reference. 


One hundred and 
Kelly’s Directories, 


Taxes and Interconnected Companies. By FRANK Bower, 
C.B.E., M.A. 1954. London: The Incorporated Accountants’ 
Research Committee. 2s. net. 

This is one of a series of reprints of papers presented at a 
taxation course at Cambridge in September, 1953, some of 
which have been noticed in these columns already. The author 
considers various special provisions in the taxation law dealing 
with what may be generally called groups of companies in the 
light of the economic and business factors which result in such 
groups coming into being. He contrasts the different relation- 
ships which must exist between such companies to bring the 
various provisions into play. The analysis is most interesting, 
but it is perhaps fair to say that the booklet is of more theoretical 
than practical value. 
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NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
WEST AFRICA: STOOL DEBTS: JURISDICTION 
Amoah Ababio, representing the Stool of Asamangkese, and 
Another v. Turkson 
Lord Porter, Lord Reid and Lord Keith of Avonholm 
2nd March, 1954 
Appeal from the West African Court of Appeal. 

The Asamangkese Division Regulation Ordinance, 1935, of the 
Gold Coast, the effect of which was to withdraw entirely from the 
jurisdiction of the courts any claim against the Asamangkese and 
Akwatia Stools for a debt or liability incurred before the date 
of the Ordinance, provided by s. 6 (2), as amended by the 
Asamangkese Division Regulation (Amendment) Ordinance, 
1945, that, inter alia, the Governor in Council, “ if he thinks 
fit, may refer the matter to the Executive Council for con- 
sideration as to whether or not it is desirable, in the interests of 
justice, that the claim or any part thereof, or the amount which 
ought to be paid, should be adjudicated upon in any action 
against the Stool,’’ and may upon such reference, if he 
considers it desirable, in his absolute discretion certify that the 
circumstances in respect of any such claim were such that 
the matter might properly be the subject of legal proceedings. 
Pursuant to those provisions, a certificate was issued by the 
Governor in Council to the respondent, John Edmund Turkson, 
which, after reciting that a claim by the respondent against the 
Asamangkese and Akwatia Stools for moneys alleged to be due 
to him under an agreement made in 1921 whereby the Stools 
agreed to pay him 5 per cent. of all moneys received by them in 
respect of certain mineral concessions granted to companies 
introduced by the respondent had been referred to the Executive 
Council, stated that the Governor in Council “ hereby certifies 
that in his opinion the circumstances are such that... the amount 
which ought to be paid in respect of the said claim may properly 
be the subject of legal proceedings ’’ by the respondent against 
the Stools. The respondent having, pursuant to that certificate, 
brought proceedings against the Stools in respect of his claim, 
the trial juc'ge held that the agreement alleged had never been 
entered into, and gave judgment for the defendant Stools. 
He held that the court’s duty was not limited by the certificate 
of the Governor in Council to adjudication only as to amount ; 
he construed the Ordinance and certificate as empowering the 
court to adjudicate upon the claim as brought and to determine 
whether any money was due to the respondent and, if so, the 
amount. On appeal by the respondent, the West African Court 
of Appeal set aside the judgment of the trial judge and remitted 
the case to the court below to determine the amount which ought to 
be paid in respect of the respondent’s claim. The Stools appealed. 

Lorp KEITH OF AVONHOLM, delivering the judgment, said 
that in their lordships’ opinion it accorded best with the natural 
and reasonable meaning of the language used in the Ordinance 
and the certificate to construe the words ‘“ the amount which 
ought to be paid ’’ as covering the question of liability upon the 
claim as a whole and not as referring to a mere question of 
quantum. They would humbly advise Her Majesty that the 
appeal should be allowed, that the judgment of the West African 
Court of Appeal should be set aside and the case remitted to the 
Court of Appeal to adjudicate upon the other grounds of appeal 
contained in the appeal from the judgment of the trial judge. 
The costs of the appeal and of the hearing in the West African 
Court of Appeal which led to their judgment must be paid by the 
respondent. The costs otherwise would be dealt with by the 
West African Court of Appeal, after the case had _ been 
determined on its merits. 

APPEARANCES: Gahan, Q.C., and W. T. Wells (Sole, Sawbridge 
and Co.); S. N. Bernstein (A. L. Bryden & Williams). 

{Reported by Cuartes CLayton, Esq., Barrister-at-Law.] [1 W.L.R. 509 


COURT OF APPEAL 
POWER OF APPOINTMENT: TO WIFE: EFFECT OF 
DIVORCE ON APPOINTEE’S RIGHTS 
In re Allan; Allan v. Midland Bank Executor and Trustee Co., 
Ltd., and Others 

Evershed, M.R., Denning and Jenkins, L.JJ. 17th February, 1954 
Appeal from Danckwerts, J. 

By his will of 1933 A. C. Allan gave to each of his children 

the following power of appointment in respect of their life interest 





Where possible the appropriate page veference is given alt the end of the note 


in the settled residue of his estate: ‘‘ Each child may by any 
deeds or deed revocable or irrevocable executed prior to and in 
contemplation of marriage or by will or codicil appoint to or for 
the benefit of any wife or husband who may survive him or het 
an interest subject to any conditions such child may 
think fit.” In July, 1937, the testator’s son exercised the power 
in favour of his intended wife by a deed made in contemplation 
of marriage and expressed to be irrevocable. The appointment 
was to take effect if the marriage was solemnised, and if ** the 


said A. V. D. shall survive me,’’ after the termination of an 
overriding life interest. The marriage was solemnised a few days 
later, but the son subsequently deserted the wife, and on 


Sth August, 1951, the marriage was dissolved on her petition 


The appointor husband died on 18th December, 1951, without 
having remarried and the appointee survived him. ‘The plaintit 
Alida Virginie Allan, took out a summons asking whether she 
was within the power given by the testator’s will, that is to 


say, whether, in the events which had happened, she, having 
survived her husband, but having ceased to be his wife before 
his death, was an object of the power. Danckwerts, J., held 
that she was not within the power, and the plaintiff appealed. 


EVERSHED, M.R., said that the decided cases, the 
important being In ve Williams’ Settlement [1929) 2 Ch. 361, 
showed that, in the absence of some special consideration, if a 
power was given by deed or will to appoint for the benetit of 
any wife who might survive the appointor, nobody could be an 
object of that power unless she both survived the appointor 
and also was his wife at the time of the appointor’s death. In 
the present case the power if exercised by deed was limited so as 
to be only exercisable prior to and in contemplation of marriage, 
and not afterwards, and it had been argued that that implied that 
the appointment was intended to be part of the marriage con 
sideration, but the question was not so much of the purpose in 
choosing particular occasions for the exercising of the 
but of the construction of the words which detined the objects 
of the power. In the circumstances the appointment became 
ineffective as a result of the divorce. 


most 


p we;r, 


DENNING and JENKINS, L.JJ., agreed. 


R. J. S. Thompson (EF. H. Silverstone and Co.) ; 
Raymond Jennings, Q.C., and J. Brunyate (Ward 


Appeal dismissed. 

APPEARANCES : 
G. A. Grove; 
Bor ie & Co.). 


(Reported by Miss E. DaNGERFIELD, Barrtister-at-Law) [2 W.L.R. 512 


BUILDING REGULATIONS: SCAFFOLD ERECTED BY 
CONTRACTOR: SAFE MEANS OF ACCESS: DUTY 
LIMITED TO EMPLOYEES OF CONTRACTOR 
Wingrove v. Prestige & Co.. Ltd. 

Lord Goddard, C.J., Singleton and Hodson, L.JJ 


19th February, 1954 
LE WoL: 

The plaintiff was employed by a county council as “clerk of 
the works in connection with the building of a school for the 
council by the defendants, the works in question being an 
operation to which reg. 5 of the Building (Safety, Health and 
Welfare) Regulations, 1948 (S.I. 1948 No. 1145), applied. The 
defendants had partially removed some scaffolding which they 
had erected with the result that a scaffold pole had been left 
at a height of 5 feet 7 inches across a passage 
people might have to walk. The plaintiff was injured by « 
with the pole and brought an action against the defe 
claiming damages for negligence and also for a breach by the 
defendants of their duty under reg. 5 of the Building (Safety, 
Health and Welfare) Regulations, 1948. The regulation provides 
that contractors and employers of workmen must 
“suitable and sufficient scaffolds for all work that cannot 
safely be done on or from the ground f 


Appeal from Hilbery, J. ({1953 199 ; 97 Sol. J. 153) 


through which 
ling 


1¢ 
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prov ide 


and sufficient safe 
means of access so far as is reasonably practicable to every 
place at which any person has at any time to work .. ©’ 
Hilbery, J., held that the plaintiff was not entitled to recover 
on the ground of negligence for the reason that the existence 
of the obstruction did not constitute an unusual danger 
as he was concerned, since he was aware of its existence and 
position. He also held that there had been no breach by the 
defendants of reg. 5. The plaintiff appealed against the second 
finding only. 


so far 
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Lorp Gopparp, C.J., dealing with the alleged breach of 
reg. 5, said it was quite obvious that the accident did not occur 
by reason of any defect in the scaffold, to which the earlier part 
of reg. 5 related, because the plaintiff was not using any scaffold. 
The regulation went on, “ and sufficient safe means of access 
shall as far as is reasonably practicable be provided to every 
place at which any person has at any time to work.’’ The 
joint effect of the first and second part of the regulations was 
that the latter part in regard to means of access was clearly 
confined to the contractor’s own workmen. The words “ any 
person’’ meant ‘‘any person employed by the contractor,”’ 
and, therefore, as the plaintiff was not so employed, he had no 
cause of action under the regulation. As Hilbery, J.’s finding 
that he had no right of action at common law was accepted by 
the plaintiff's advisers, it followed that the appeal must be 
dismissed. 

SINGLETON and Hopson, L.JJ., agreed. 

APPEARANCES: J. Bassett, O.C., and W. G. Wingate (Philcox, 
Sons and Edwards); M. Berryman, Q.C., Marven Everett, Q.C. 
and Scotney Russell (Barlow, Lyde & Gilbert). 


{Reported by Puitie B. DurNForp, Esq., Barrister-at-Law 


Appeal dismissed. 


[1 W.L.R. 524 


CHANCERY DIVISION 


ESTATE DUTY: PROPER LAW OF SETTLEMENT: 
NATURE OF PROPERTY DEEMED TO PASS 


Iveagh (Earl) v. Inland Revenue Commissioners 


Upjohn, J. 5th, 9th February, 1954 


Originating summons. 


Section 43 of the Finance Act, 1940, provides: ‘‘ Where an 
interest limited to cease on a death has been disposed of .. . by 
surrender (a) if apart from the disposition the 
property in which the interest subsisted would have passed on the 
death under s. 1 of the Finance Act, 1894, that property shall be 
deemed by virtue of this section to be included as to the whole 
thereof in the property passing on the death.’’ Section 22 (1) (f) 
of the Finance Act, 1894, defined ‘‘ property ’’ to include “ real 
property and personal property and the proceeds of sale thereof 
respectively and any money or investments for the time being 
representing the proceeds of sale.’’ By a voluntary settlement 
dated 1st July, 1907, when the territory of the Republic of 
Ireland formed part of the United Kingdom, certain shares, 
bearer bonds and other securities were settled on E. G. for life 
with a power of appointment in favour of his wife and children. 
The settlement contained a very wide investment clause, but 
there was no express power to invest in freehold land in Ireland. 
The settlement was drafted and prepared by solicitors carrying on 
business in England, and at all material times the bearer shares 
and other indicia of title were kept in a bank in England, although 
there was power under the settlement to keep the securities in 
Ireland. The day-to-day management of the trust and keeping of 
accounts was in Ireland. At the date of the settlement the 
domicile of all the parties to it was Irish. The tenant for life 
married in 1903, and by appointments made in 1946 and 1948 
he surrendered his life interest in part of the settled property in 
favour of his three daughters. In 1949 the tenant for life died, 
within five years of the releases. At the date of his death the 
greater part of the property which had been in the settlement was 
in Ireland, outside the jurisdiction. Questions arose regarding 
the liability of the settled property to estate duty on the death 
of the tenant for life. It was conceded that duty was not exigible 
on property (including that released) which had been transferred 
to Ireland before the death of the tenant for life. In a summons 
taken out by the trustees, questions were raised (1) whether the 
law applicable to the settlement was that of England or Ireland, 
and (2) whether the property to which estate duty attached was 
the actual assets passing to the remaindermen at the moment 
of release, or the assets representing such assets which were in 
the hands of the remaindermen at the death of the settlor. 

Upjoun, J., said that on the first question, the settlor, though 
he had large interests in both countries, was a domiciled Irishman, 
as was the tenant for life. The form and contents of the settle- 
ment gave no particular indication either way, as in 1907 English 
and Irish law were the same. The settlement had been drafted 
by English solicitors, and the documents of title were deposited 
in an English bank, though there was power to keep them in 
Ireland. On the other hand, the day-to-day management of 
the trust was carried out in Ireland. It was plain that the 
beneficiaries could have sued for a, breach of trust either in England 
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or in Ireland. The Crown had relied on the Cloncurry case [1932 
Ir.R. 687, at p. 707, where the court held that the settlement in 
trust was English, because an investment clause prohibiting 
investments in Irish land overrode the Irish matrimonial domicile 
of the parties. But in the present case little weight could be 
given to the investment clause. The decisive matter was that 
the settlement was to benefit a family in Ireland, all the parties 
having an Irish domicile. On the whole the proper law of the 
settlement was that of the Republic of Ireland. On the second 
question, it was common ground that whatever property fell to be 
taxed must be valued as on the death of the tenant for life. 
The question was, what was to be taxed. The Crown said that it 
was the actual constituent investments in the settlement at the 
moment of release, and that it was of no consequence what the 
remainderman did with them between that date and the death. 
The trustees contended that, reading s. 22 (1) (f) into s. 43, 
the property was the actual property released and the proceeds 
of any sale thereof by the remainderman in his hands. 
Section 43 was difficult to construe, but it seemed that ‘‘ the 
property ’’ in that section must satisfy the test that it would 
have passed hypothetically on the death of the tenant for life ; 
that might be either the actual investments, or the proceeds of 
sale by the trustees. The trustees’ contention involved that it 
must include the proceeds of sale by the remainderman, and that 
indicated that it was not possible to read into s, 43 the wider 
definition in s. 22 (1) (f), as that would involve a meaning of 
‘“ property ’’ which went far beyond anything which could have 
passed on the death. The answer was, that property in s. 43 
must mean either the property at the date of release, or property 
which had been transposed by the trustees and by no one else. 
Some support for that view was to be had from the observations 
of Lord Reid in Sneddon and Others v. Lord Advocate [1954 
2 W.L.R. 211, at p. 227. Declarations accordingly. 
APPEARANCES: C. Russell, Q.C., and R. O. Wilberforce ; 
V. Hallett (Travers, Smith, Braithwaite & Co.) ; G. Cross, Q.C., 
J. H. Stamp and J. W. Brunyate (Solicitor of Inland Revenue). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 494 


ESTOPPEL: RES JUDICATA BY IMPLICATION : 
CHARITABLE TRUST: DATE WHEN PRACTICABILITY 
TO BE ASCERTAINED 
In re Wright; Blizard v. Lockhart 
Roxburgh, J. 19th February, 1954 
Originating summons. 


A summons was taken out in 1943 “ (1) to determine whether, 
under the will of a testatrix who died in 1933, a gift of her 
residue to found and maintain a convalescent home after the 
death of a tenant for life was a good charitable gift . . . (4) for 
an inquiry whether now or at any future time it would be possible 
to carry into execution the trusts declared for the establishment 
of the home.’’ The tenant for life had died in 1942. The 
summons was ordered to stand over until 1947. In 1948, an 
order was made by Wynn Parry, J., directing an inquiry in the 
terms of (4) above. The master certified that it was not now 
possible to carry the trusts into execution, and that he could not 
certify whether it would be possible in the future. The summons 
was then amended to ask whether the testatrix had shown a 
general charitable intention, so that the gift should be applied 
cy-prées, and the questions for determination were (1) whether 
the matter was res judicata as a result of the order of Wynn 
Parry, J., and (2) whether the determination of the practicability 
of the charitable trust was to be ascertained at the death of the 
testatrix in 1933 or at the death of the tenant for life. 


RoxBuRGH, J., said that it was now sought to argue that the 
material date for determining the practicability of the trust was 
that of the death of the testatrix, and the first question was 
whether such an argument could be allowed, or whether the 
question of date was res judicata. There was no doubt that the 
inquiry had been directed on the footing that the material date 
was different. The principles applicable to the doctrine of 
ves judicata by implication were stated in In re Koenigsberg 
[1949] Ch. 348. Somervell, L.J., said: ‘‘ If the order as made 
by the court involves a finding . . . on the point which is later 
sought to be litigated, the cases lay down that that point cannot 
be raised.’’ The present case was very near the line, but, on 
the whole, it would not be right to regard an inquiry as a decision 
in a case where the very question to which the inquiry related 
was, by the order directing the inquiry, ordered to stand over. 
The doctrine of res judicata by implication had never been 
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The new edition is now published. It has been 
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purchase it right away, so there is no need for us 
to say more. 


We nearly forgot. The Housing Repairs and Rents 
Bill and The Landlord and Tenant Bill now before 
Parliament will be dealt with in a special PERMANENT 
SUPPLEMENT, bound to match the main work. This 
will be issued immediately after the Bills receive 
the Royal Assent. 
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...ds the safest 
investment for retirement, and an 
investment unaffected by changing 
markets, providing maximum in- 
come for your client with protection 
for his capital. A Crusader Immediate 
Annuity at present yields £12.9s.10d. 
% for a male aged 70. Let us advise 
you on the best annuity to meet 
individual needs. 









Grusader INSURANCE CO. LTD. 


Principal London Office: 
“CRUSADER HOUSE,” 14, PALL MALL, LONDON, S.W.1 
Telephone : WHitehall 1876 Established 1899 








WHY PAY INCOME TAX ON THE 
INTEREST ON YOUR SAVINGS ? 


















By investing your savings with 
this Society you can earn good 
nterest and also be completely 
tree rom Income Tax 
complications. Your money 
will be absolutely secure 
and may be withdrawn at 
any time at short notice. 
Assets- - - £20,000,000 
Reserves - - - £1,000,000 
You may safely recommend 
our service to your clients. 


Send for our Investment leaflet, 
free and without obligation from— 


Head Office: 
ABINGTON STREET 
NORTHAMPTON 


Telephone: Northampton 2136 





When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the sum of £ some sofFee of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 


of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluniary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 





EAA ED 
St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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extended to a case like the present, and should not be so 
extended. The next question was to decide the date on which the 
practicability of the trust had to be determined. In In ve Moon 
1948, W.N. 55, he (Roxburgh, J.) had held that the applicable 
date was that of the death of the testator, notwithstanding the 
existence of an intervening life interest. Arguments had been 
put forward against the correctness of that decision, but it was 
better to be held wrong than to start a series of hair-splitting 
distinctions which would merely confuse the legal profession. 
The case was covered by In ve Moon, supra, and the relevant 
date was that of the death of the testatrix. Declaration 
accordingly. 

APPEARANCES : HH. Rose (Fvank Taylor, Nightingale & Baker) ; 
G. H, Dillon (Beale & Co.) ; D. Buckley (Treasury Solicitor). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] {2 W.L.R. 481 


CHARITY: RELIEF OF POVERTY: GIFT TO“ PROVIDE 
DWELLINGS FOR THE WORKING CLASSES ” 
In re Sanders’ Will Trusts; Public Trustee v. McLaren 
Harman, J. 24th February, 1954 
Adjourned summons. 


A testator by the codicil to his will provided that ‘‘ My trustee 
shall apply one equal third part of my residuary trust fund 
in any manner which he in his absolute discretion considers 
to be in furtherance of my general charitable intention with 
regard to the disposal thereof, namely, to provide or assist in 
providing dwellings for the working classes and their families 
resident in the area of Pembroke Dock, Pembrokeshire, Wales, 
or within a radius of five miles therefrom (with preference to 
actual dockworkers and their families employed at the said docks) 
and so that the name of my late wife L. S. may in some way be 
perpetuated in connection with this bequest. Without prejudice 
to the generality of my said charitable intention . . . I declare that 
my trustee shall have all or any of the following powers in giving 
effect to this bequest ...’’; then followed a number of powers, 
including powers to acquire land, to make applications to the 
court or to the Charity Commissioners, and to pay money to a 
charity having similar objects. A summons was taken out to 
ascertain whether these provisions constituted a gond charitable 
gift for the relief of poverty, or whether they failed for 
uncertainty. 

HARMAN, J., said that it had been argued that the gift was 
for the relief of poverty, but the beneficiaries were “‘ the working 
classes and their families ’’’ ; not widows or orphans, but persons 
still working. It was difficult to see how poverty could be 
inferred among such persons. In In ve Sutton (1901) 2 Ch. 640, 
it was said that many of the working class were not poor. In 
H. E. Green & Sons v. Minister of Health (No. 2) {1948} 1 K.B. 34, 
Denning, J., said that the expression was an anachronism and 
did not now really mean anything. Schedule I to the Housing 
Act, 1949, had removed the words from the Housing Act, 1936. 
It was true that there were cases in which poverty had been 
inferred though that word had not actually been used, but the 


present case contained no such context or implication. Nor 
was the gift made good by localising it: Williams’ Trustees v. 
Inland Revenue Commissioners [1947\ A.C. 447. The testator 


had expressly stated that he had a ‘‘ general charitable intention ”’ ; 
but that intention was to provide houses for the working classes, 
a non-charitable object, and the testator could not make his gift 
charitable by calling it so. The gift accordingly failed. Declaration 
accordingly. 

W.S. Wigglesworth ; G. M. Parbury (Whitelock 


APPEARANCES : 
j Warren (D. Buckley with him) (Tveasury 


and Storr); WN. S. 
Solicitor). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law) [2 W.L.R. 487 


SOLICITOR ACTING AS ADMINISTRATOR: COSTS: 
INSOLVENT ESTATE 


In re Worthington, deceased; Leighton v. MacLeod 


Upjohn, J. Ist March, 1954 

Motion. 

A testator died in 1947 having appointed his wife sole beneficiary 
and executrix under his will. The estate was insolvent, the 


liabilities being greatly in excess of the assets, and the widow 
on the advice of her solicitors did not take out a grant of probate. 
During 1948, the first applicant, a partner in the firm of solicitors 
who were conducting her affairs, negotiated with the principal 
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creditors with a view to a compromise of their claims in order 
to save something out of the estate for the widow. She appointed 
him to act as her attorney, and he obtained a grant of admin- 
istration with the will annexed. It proved impossible to reach 
a compromise and he decided that the estate ought to be 
administered in bankruptcy. He prepared the bankruptcy 
petition, and carried out the preparation and lodgment of accounts 
and receipts of the estate during administration under r. 304 of 
the Bankruptcy Rules, 1952. The solicitors asked for an order 
for payment of their profit costs out of the estate in connection 
with those matters, notwithstanding that the administrator was a 
solicitor and a partner in the firm of solicitors acting for the widow. 
Upyjoun, J., said that the first applicant was the sole 
administrator of the deceased and it was quite clear that he 
could not charge for work done as administrator, but must give 
his services gratuitously. On the other hand it could not be 
doubted that the court had a jurisdiction to direct that remunera- 
tion should in a proper case be allowed to the administrator. 
That appeared from In ve Masters, decd. [1953) 1 W.L.R. 81; 
97 Sor. J. 10, and from the statement by Lord Cohen in Dale v. 
Inland Revenue Commissioners [1954) A.C. 11; 97 Sox. J. 538. It 
was clear, however, that jurisdiction should only be exercised 
sparingly, and in exceptional cases. It was argued that the whole 
object of the first applicant becoming administrator attorney was 
to keep costs down, and the work which he had done was work 
which had to be done by someone, and the estate had suffered no 
loss ; on the contrary it had benefited. There was much force in 
that contention. But the rule was a strict one, and if he granted this 
application it would be open to solicitors to say in almost every case 
that they had acted honestly and properly, and that there had been 
no loss to the estate, so that they were entitled to their costs ; 
and the salutary rule that a solicitor-trustee cannot charge for 
his services would be virtually destroyed. The motion would 
therefore be dismissed. Application dismissed. 
APPEARANCES: Edward D. Sutcliffe (Franks, Charlesly and 
Leighton) ; John G. K. Sheldon (Kingsley, Napley & Co.). 
(Keported by Mrs. IreNgE G. R. Moses, Barrister-at-Law} [1 W.L.R. 526 
TRUSTEES BY REPRESENTATION: 
POWER TO RETIRE AND APPOINT NEW TRUSTEES 
In re Dark, deceased; Glover v. Dark 
3rd March, 1954 


SETTLED LAND: 


Roxburgh, J. 

Adjourned summons. 

A testator, who died in 1910, appointed B, D and G to be his 
executors and trustees. Certain land devised by the testator 
became settled land on Ist January, 1926, and his trustees 
became trustees for the purposes of the Settled Land Act. B died 
in 1932 and D in 1948, leaving G as sole surviving executor and 
trustee. He died in 1950, and his executors, the plaintiffs, 
became the Settled Land Act trustees under s. 30 (3) of the Act, 
which provides: ‘‘,Where a settlement is created by will . . 
and apart from this subsection there would be no trustees for 
the purposes of this Act... then the personal representatives of 
the deceased shall . . . be by virtue of this Act the trustees of the 
settlement, but where there is a sole personal representative . . . 
it shall be obligatory on him to appoint an additional trustee . . . 
and the provisions of the Trustee Act, 1925, relating to the 
appointment of new trustees and the vesting of trust property 
shall apply accordingly.’’ The plaintiffs desired to retire and 
appoint others as trustees ; a summons was taken out to ascertain 
whether they had such power under s. 30 (3), and if not, to ask 
that the court should appoint named persons in their place. 

RoxpurGH, J., said that in his view the plaintiffs had no 
power to act under the concluding words of s. 30 (3), which were 
concerned only with a single personal representative, as they did 
not refer to the provisions of the Trustee Act relating to the retire- 
ment of trustees. But the plaintiffs could exercise the powers 
they wished under s. 64 of the Trustee Act, which provided : 
(1) All the powers . . . contained in this Act with reference to the 
appointment of new trustees, and the discharge and retirement 
of trustees, apply to and include trustees for the purposes of the 
Settled Land Act, 1925... whether such trustees are appointed 
by the court or by the settlement, or under the provisions of any 
instrument ’’; and by s. 68 (5) an “ instrument ”’ included an 
Act of Parliament. That exactly fitted the present case. 
Declaration accordingly. 

APPEARANCES: T. K. Wigan ; 
A. P. McNabb (Wigan & Co., 
Bideford). 


G. D. Morton; 


I. M. Phillips ; 
Wright, 


for 7. A. Goaman & 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law (2 W.L.R .509 
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QUEEN’S BENCH DIVISION 
PUBLIC HEALTH: ROOMS IN NEED OF DECORATIVE 
REPAIR: NOT STATUTORY OFFENCE 
Springett v. Harold 
Lord Goddard, C.J., Sellers and Havers, JJ. 
Case stated by metropolitan magistrate. 


The Public Health (London) Act, 1936, provides by s. 82: 
“(1) The following matters shall . . . be nuisances which may 
be dealt with summarily under this Act, that is to say :—(a) any 
premises in such a state as to be a nuisance or injurious or 
dangerous to health ...’’ The internal walls and ceilings of 
some rooms in a dwelling-house owned by the respondent were 
stained and peeling and in need of decorative repair. They 
were alleged by the appellant, a sanitary inspector, to be in such 
a condition as to cause a nuisance within the meaning of s. 82 (1). 
The owner having failed to comply with notices served on him to 
abate the nuisance, the sanitary inspector prepared a complaint. 
The magistrate, finding that the rooms in question were not damp 
or verminous or injurious to health and were fit for human 
habitation, dismissed the information, holding that mere want of 
decorative repair did not constitute a nuisance under the section. 
The complainant appealed. 

LorD GopDARD, C.J., said that the case was too clear for 
argument. The complainant had relied on Betts v. Penge U.D.C. 
[1942] 2 K.B. 154, where it was held that a landlord whc caused 
discomfort and inconvenience to a tenant committed a statutory 
nuisance. But the facts there were quite different ; the land- 
lord removed the doors and windows. In the present case the 
magistrate could not possibly have held that the facts as found 
by him constituted a nuisance. Appeal dismissed. 

APPEARANCES: L, Caplan (F. W. J. Baldwin); the defendant 
appeared in person. 

(Reported by F. R. Dymonn, Esq., Barrister-at-Law] 


15th October, 1953 


[1 W.L.R. 521 


NEGLIGENCE: FALL OF WINDOW CLEANER: LIABILITY 
OF EMPLOYERS 
Drummond v. British Building Cleaners, Ltd. 


Pilcher, J. 17th February, 1954 

Action. : 

The plaintiff, an experienced and efficient window cleaner 
employed by the defendants, was cleaning the outside of a first- 
floor sash window by standing on a sloping sill outside the window 
and holding on with one hand by a finger grip under the bottom 
of the top sash when his foot slipped, his finger hold was wrenched 
away and he fell to the ground. The window and sill were of 
sound construction and in good condition. Although the 
plaintiff had a safety belt, none of the windows in the building 
had eye-bolts or hooks to which it could be attached. The 
plaintiff was not instructed to use a ladder provided by the 
defendants. The plaintiff brought the action alleging negligence 
on the part of his employers and claiming damages in respect 
of his injuries. 

PILCHER, J., said that while it would be difficult to contend 
that cleaning sash windows on upper storeys by the method used 
by the plaintiff when he fell was not hazardous, the experienced 
window-cleaners who had given evidence did not regard it as 
dangerous for an experienced and active man with a good head 
for heights. The plaintiff relied on General Cleaning Contractors, 
Ltd. v. Christmas [1953] A.C. 180. The facts of the present 
case were very similar except that it was uncomplicated by the 
“creeping sash’’ (liable to move at the slightest touch) which 
was present in the Christmas case. None of the noble lords 
there would have been prepared to find in favour of the respon- 
dent had it not been for the appellants’ failure to devise and 
institute a safe system of work in regard to creeping sashes. 
There was nothing in the evidence in the present case which 
would justify a finding that in causing or permitting the plaintiff 
to clean the window in question from the sill the defendants 
were in breach of their common-law duty to provide a safe system 
of work. Where faults of omission were in question, an employer 
charged by a servant with failure to institute and maintain a 
safe system of work was on strong ground if he could show, as the 
defendants had done, that the accident to the workman occurred 
while the work was being done in the fashion recognised by the 
trade to be normal and general. Sash windows appeared to be 
the most common type of window in the country. If such 
windows could not be cleaned from a ladder of safe and manage- 
able length, they were in practice almost invariably cleaned 
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by the ‘“‘ jumping ’”’ method used by the plaintiff. It would be 
commercially impracticable for window-cleaning firms to refuse 
to clean sash windows until the occupier of the premises had 
installed eye-bolts outside each window, or to insist upon the 
work being done from cradles. The evidence had not satisfied 
him that there was any commercially practicable method in 
which the hazards incurred by a man working on the sill could be 
reduced, unless eye-bolts were available. In that state of affairs 
he was not satisfied that the defendants, acting as reasonable 
and prudent employers, were guilty of any lack of care for the 
safety of the plaintiff. Judgment for the defendants. 

APPEARANCES: Marven Everett, Q.C., and Jonathan Sofey 
(Matthew Morris); F. W. Beney, Q.C., and Stephen Chapman 
(J. F. Coules & Co.). 


[Reported by Miss J. F. Lams, Barrister-at-Law {1 W.L.R, 501 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


PROBATE: APPOINTMENT OF BANK AS EXECUTOR BY 
CODICIL: NO CHARGING CLAUSE: INTERLINEATION 
in the Estate of Campbell, deccased 


Wallington, J. 13th January, 1954 


Probate motion. 


The deceased made a will in March, 1944, appointing as 
executors and trustees two partners in a firm of solicitors, one 
of whom died in 1948. In August, 1953, he made a codicil 
revoking the appointment of the executors and trustees in the 
following terms: ‘‘ I wish to change the executors and trustees 
named in my will... to the Westminster Bank whom I now 
appoint executors and trustees.’’ There was a provision in the 
will that the executors should be paid their ordinary charges ; 
but neither will nor codicil contained power for a trust corporation 
to charge remuneration in accordance with its scale fees. The 
codicil contained a short interlineation, but the attesting witnesses 
were unable to state whether the words were included in the 
codicil at the time of execution. The deceased died in September, 
1953. 

WALLINGTON, J., said that he must first determine whether 
the interlineation formed a valid part of the codicil. Since 
the witnesses were unable to assist, the matter must be deter- 
mined by an examination of the circumstances surrounding the 
creation and execution of the codicil. He (his lordship) had 
examined with the greatest care everything upon the face of the 
document including the interlineation and had come to the 
conclusion (a) that the whole of the codicil was written by the 
testator himself; (b) that Within a short period of time all the 
words in the codicil, including those interlined, had been written by 
him ; (c) that the ink with which the writing was done was the 
same throughout; (d) that the testator had written the words 
interlined after the rest of the document had, been written out ; 
and (e) that he had written those words in the document before 
it was executed and that he intended that his signature, and 
that of the attesting witnesses, should authenticate the whole 
document as it then stood. In those circumstances the document 
was a complete document, including the interlined words. It 
was the plain intention of the testator to place the administration 
of his whole estate in the hands of the bank on the basis of both 
the testamentary documents: the only reference in the will 
to any question of charges was, however, a provision that the 
solicitors who, under the will, had been appointed as executors 
and trustees should be paid their ordinary professional charges 
That provision could not apply to the bank, but it was plain 
that the testator intended that the bank should be the executor 
and trustee and would not have wished them so to act con amore. 
The testator had clearly intended that his solicitor-executors 
and trustees should be entitled to charge for their work in that 
capacity, and when the deceased expressed a wish to change 
the executors named in his will to the Westminster Bank he 
changed from one professional executor, to be paid, to another 
who would act in the same capacity and with the same right 
to be paid. The testator never contemplated the appointment 
of an unpaid executor or that the bank would accept the appoint- 
ment upon a gratuitous footing, and the court was entitled in those 
circumstances to order that the bank should be entitled to charge 
their ordinary charges for administering the estate. Order 
accordingly. 

APPEARANCES: J. A. Brightman (Parson, Lee & Co.) ; Richard 
Vick (William Sturges & Co.); Michael Bowles (Woodhouse- 
Smith & Co.) ; C. A. Marshall-Reynolds (Gregory, Rowcliffe & Co.). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 516 
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HUSBAND AND WIFE: MAINTENANCE: 
TO RESTRAIN HUSBAND FROM DEALING WITH 
PROPERTY 
Wright v. Wright 
Collingwood, J. 11th February, 1954 

Summons for injunction 

A wife applied for an injunction to restrain her former husband 
from dealing with certain property and assets pending the 
disposal of her applications to vary orders previously made in 
her favour for maintenance and for a secured provision. The 
husband was not in arrears in his payments under the current 
order and had provided the security as ordered. The husband 
resisted the application, and submitted that the court had no 
power to grant such an injunction in the circumstances, for to 
do so would be to grant it guia timet before the right to relief 
had been established. Cur. adv. vult. 

CoLtinGwoop, J., referred to Scott v. Scott [1951 P. 193, 
and to the cases cited therein, and said that in the present case 
the respondent wife was applying for new orders in substitution 
for existing orders. She might, or might not, succeed in obtaining 
the variation for which she asked. What she was seeking 
to do was to preserve the s/atus quo in regard to her husband’s 
property until such time as the order for which she asked was 
made. It was quite true that she had an order of the court, 
but whatever right to an injunction she might have was restricted 
to the enforcement of that order. It did not give her the right 
to an injunction to ensure that the husband should still retain 
property which he now had, when the time came for the deter- 
mination of her right in regard to a future order, and on the 
authorities the court had no power to grant the injunction asked 
for. Summons dismissed : no order as to costs. 

APPEARANCES: D. Armstead Fairweather (Strong & 
John B. Latey (John Bartlett & Son). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law) 


Co.) ; 
[1 W.L.R. 534 


COURT OF CRIMINAL APPEAL 


COMMITTAL TO QUARTER SESSIONS FOR SENTENCE : 
POWERS OF COURT OF CRIMINAL APPEAL THEREAFTER 
R. v. Warren 


Lord Goddard, C.J., Cassels and Slade, JJ. 22nd February, 1954 


Appeal against sentence. 

The appellant, having been convicted by a magistrate on four 
charges of indecent assault on small boys, was committed to 
quarter sessions for sentence, the magistrate being of the opinion 
that the case warranted a greater sentence than he could impose. 
Quarter sessions passed a sentence of five years’ imprisonment. 
The appellant appealed against that sentence to the Court of 
Criminal Appeal under s. 29 (3) of the Criminal Justice Act, 
1948, which provides: “‘ (d) if the appeal committee or court 
of quarter sessions passes a sentence which the court of summary 
jurisdiction would not have had power to pass, the offender may 
appeal against the sentence to the Court of Criminal Appeal 
as if he had been convicted on indictment.”’ 

Lorp GopDaARrD, C.J., said that it had been argued that the 
magistrate ought not to have sent the appellant to quarter 
sessions for sentence, as he had no “ information about his 
character and antecedents ’’ as required by s. 29 of the Magistrates’ 
Courts Act, 1952. But that point was not open for consideration 
before the Court of Criminal Appeal, which exercised a purely 
statutory jurisdiction. A man who wanted to raise the point 
that he was wrongly committed to quarter sessions must do 
so by applying for certiorari or prohibition to the Queen’s Bench 
Divisional Court. Under s. 29 (3) of the Act of 1948, an offender 
came before the Court of Criminal Appeal solely because quarter 
sessions had passed a sentence beyond the competence of the 
magistrate ; the section put quarter sessions in exactly the same 
position as if the offender had pleaded guilty before them on 
indictment. Once the offender was before the Court of Criminal 
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Appeal, they could only take the sentence, not the conviction, 
into consideration. Although the appellant had been convicted 
of very serious offences the court would, taking everything into 
consideration, vary the sentence to one of three years’ 
imprisonment. Sentence varied. 
APPEARANCES: M. Waters (Sylvester Amiel & Co.) ; 
Buzzard (Director of Public Prosecutions). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


J. H: 


[1 W.L.R. 531 


PRACTICE NOTE 
QUALIFYING AGE FOR PREVENTIVE DETENTION 
R. v. Fallows 
Lord Goddard, C.J., Pilcher and Slade, JJ. 1st March, 1954 

Application for leave to appeal against sentence. 

The applicant, who had a number of previous convictions 
recorded against him, was convicted of attempted warehouse 
breaking, and sentenced to eight years’ preventive detention. The 
offence was committed a few days before his thirtieth birthday, 
but at the time when he was convicted he had attained thirty 
years of age. He applied for leave to appeal against sentence 
on the ground that he was not of the qualifying age for preventive 
detention. 

Lorp Gopparp, C.J., said that the applicant had passed his 
thirtieth birthday when he was tried and sentenced and in 
the opinion of the court his age at the time of trial was the 
governing factor. In view of his shocking record a sentence of 
preventive detention was necessary for the protection of the 
public. Application refused. 


{Reported by Miss J. F. Lams, Barrister-at-Law] {1 W.L.R. 508 


CARRYING OFFENSIVE WEAPON: AIR RIFLE USED AT 
SHOOTING GALLERY FIRED AT BYSTANDER 
R. v. Jura 


Lord Goddard, C.J., Slade and Gerrard, JJ. 
8th March, 1954 

Appeal against conviction. 

While using an air rifle at a shooting gallery in a public park, 
the appellant, in a moment of anger, turned the rifle towards a 
woman companion as she was walking away and fired at her 
causing her injury. The appellant was charged under the Pre- 
vention of Crimes Act, 1953, s. 1 (1), with carrying an offensive 
weapon without lawful authority or reasonable excuse in a public 
place. Summing up, the judge directed the jury that if the firing 
of the rifle at the woman was an accident then the appellant 
was not unlawfully in possession of the rifle and that his possession 
only became unlawful if, in the opinion of the jury, he turned the 
rifle deliberately on the woman. The appellant was convicted. 

Lorp Gopparp, C.J., said that the appellant was not carrying 
the rifle without lawful authority because he was at a shooting 
gallery where for the payment of a few pence people could amuse 
themselves by firing at a target. It was his use of the rifle which 
was unlawful, and for which he might have been convicted of a 
felony. Ifa person having a rifle in his hand for a lawful purpose 
suddenly used it for an unlawful purpose, the Offences Against 
the Person Act, 1861, provided appropriate punishment. The 
Act of 1953 was meant to deal with a person who went out with 
an offensive weapon, it might be a cosh or a knife, without any 
reasonable excuse. If the judge’s direction were right it would 
mean that anybody in possession of a shotgun going to a shooting 
party who used the gun for an unlawful purpose would be guilty 
of an offence under this Act. There was no evidence that the 
appellant was carrying the weapon without reasonable excuse, 
and, therefore, the judge ought to have directed the jury to 
acquit. The conviction would be quashed. 

APPEARANCES: Geoffrey Bakery (Registrar, Court of Criminal 
Appeal) ; J. S. Snowden (Town Clerk, Bradford). 


(Reported by J. D. Pennincron, Esq., Barrister-at-Law] [2 W.L.R. 516 





The Queen has been pleased to approve the appointment of 
Mr. THEOBALD RICHARD FitzWALTER BUTLER to be Chairman 
of the Court of Quarter Sessions for the County of Nottingham, 
with effect from 10th March. 


Mr. Jos—EPH ANTHONY GARNETT, solicitor, of Derby, has been 
elected president of the Derby and Derbyshire Chamber of 
Commerce for the coming year. 


Mr. JouHn Pau HOLDEN, assistant solicitor to the Borough of 
Finchley, has been appointed deputy town clerk of Kidderminster, 
in succession to Mr. J. Bunting. 

The Lord Chancellor has appointed Mr. Max ERNEST 
Ho_pswortu to be Chairman of the Agricultural Land Tribunal 
for the East Midland Area in the place of His Honour W. Kelly 
Carter, Q.C. 
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» 16th December, 1952. 
' was rather over-generous to persons having adverse claims. 
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ROYAL ASSENT 
The following Bills received the Royal Assent on 9th March :— 
Cinematograph Film Production (Special Loans) 
Civil Defence (Electricity Undertakings) 
Industrial Diseases (Benefit) 
Merchant Shipping 
Royal Irish Constabulary (Widows’ Pensions) 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 


Shrewsbury Estate Bill (H.C. {4th March. 


Read Second Time :— 


Cotton Bill [H.C.] 
Hill Farming Bill [H.C.] 


[9th March. 
{11th March. 


Read Third Time :— 
Development of Inventions Bill [H.C.] 
Tyne Improvement Bill [H.L.] 


[9th March. 
{10th March. 


In Committee :— 


Rights of Entry (Gas and Electricity Boards) Bill [H.C.] 
{10th March. 


HOUSE OF COMMONS 
A, PROGRESS OF BILLS 
Read First Time :— 
Equal Pay Bill [H.C.] 
To establish the principle of equal pay. 
Theatrical Companies Bill [H.C.] {10th March. 
To control non-profit making theatrical companies. 


[9th March. 


Read Second Time :— 
Charitable Trusts (Validation) Bill [H.C.] 
Pensions (Increase) Bill [H.C.] 
Post Office (Site and Railway) Bill [H.C.] 


{10th March. 
{10th March. 
[10th March. 


B. DEBATES 


On the second reading of the Charitable Trusts (Validation) 
Bill, Sir FRANK SOSKICE said he would like to know whether a 
trust in which some charitable purposes were specified and then 
some non-charitable purposes were specified as alternatives, 
would come within the scope of cl. 1. The ATTORNEY-GENERAL 
said it would and also confirmed that nothing in the Bill would 
validate a trust in respect of which the trustees had issued an 
originating summons for purposes of construction before 
Sir Frank Soskice said he thought cl. 3 


He hoped that it would be possible to enact a new definition of a 
charity in the legal sense. {10th March. 


C. QUESTIONS 
SUPREME CouRT EMPLOYEES (WORKING Hours) 
Mr. PaGE asked the Attorney-General what were the hours 


) of work of typists and clerks at the Law Courts and at Somerset 


House. Did not these compare unfavourably with the average 
hours of work in commercial and professional businesses, and 
did he not think this is a cause of delay in litigation for which 
the legal profession was often unjustifiably blamed ? 
The ATTORNEY-GENERAL give the following details :— 
Weekly hours 


Term Vacation 
RoyaLt Courts OF JUSTICE : 
(1) Clerks— 
Litigation Departments other 
than the taxing office 33 (a) 23 (a) 


Taxing Office .. is wes 42 42 


Official Solicitor’s Offic 454 454 

Court of Protection 45} 454 

Supreme Court Pay Office 454 454 
(2) Shorthand typists and typists 434o0r45} 434 or 454 
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PROBATE REGISTRY, 
SOMERSET HOUSE : 
Clerks and typists o sii 42 42 

(a) The work in these Departments depends almost entirely on 
the sittings of the courts or the attendance of the public. The 
clerks work longer hours when they have work to do which is 
not dependent on the attendance of the public. 

Sth March. 


RECORDERS (INDUSTRIAL APPOINTMENTS) 

The ATTORNEY-GENERAL said he knew of only one Queen’s 
Counsel who had retained his Recordership after accepting a 
position with an industrial undertaking, and he did not think 
it necessary to introduce legislation making it compulsory for 
Recorders to resign their recorderships when leaving the legal 
profession to take up industrial appointments. 

[Sth March. 


LocAL GOVERNMENT ADMINISTRATION 


Mr. Marples promised to ask the Minister of Housing and 
Local Government to consider a suggestion of Mr. HERBERT 
Morrison that a report should be prepared for publication on 
the recent suggestions made by the Organisation and Methods 
Division of the Treasury for increasing the efficiency of local 
government services in Coventry {see ante, p. 99). 

[8th March. 
PLANNING APPEALS (PROCEDURE) 

Mr. MARPLEs said that the Minister of Housing and Local 
Government was concerned about the time taken for decisions 
in planning appeals, which had lengthened because of the increase 
in the number of appeals, and was taking measures to shorten it. 
After considering recent representations made to him, the 
Minister thought that the present procedure for dealing with 
appeals was appropriate. He had decided that publication of 
the reports of persons holding inquiries was not advisable. 

[9th March. 


VisiITING Forces Act, 1952 (OPERATION) 
The HoME SECRETARY made the following statement : 


“It is the intention of the Government to bring the Visiting 
Forces Act, 1952, into operation in the near future. For this 
purpose three orders in Council must be made and must all 
come into force at the same time. These Orders in Council 
are, first, an order under s. 19 (2) appointing the date on which 
the Act shall come into operation. Secondly, an Order in 
Council under s. 1 (2) designating the foreign countries to 
which the Act is to apply—the Act applies automatically to 
the Commonwealth countries as soon as it "is brought into 
force. Thirdly, an Order in Council under s. 8 applying 
to members of visiting forces, with the necessary adaptations, 
certain provisions of the law relating to the home forces. 

The Act requires that no recommendation shall be made to 
Her Majesty in Council to make an Order under s. 8 unless a 
draft thereof has been laid before Parliament and approved 
by a resolution of each House. A draft Order will be laid before 
-arliament in a few days, and if and when this draft has 
been approved, this Order, and the Orders under s. 19 (2) and 
s. 1 (2) of the Act, will be made to take effect simultaneously. 
It is the Government’s intention to designate in the s. 1 (2) 
Order only those foreign countries which have ratified the 
North Atlantic Treaty Organisation Status of Forces Agreement. 

I am informed that in the countries which have ratified the 
Agreement no further legislation is needed to enable effect 
to be given to the Agreement, except that in the United States 
legislation is pending to implement the provisions of Art. VIII, 
which deals with claims against members of visiting forces. 
The United States Embassy has, however, given an assurance 
that the United States Government, in ratifying the Status of 
Forces Agreement, have undertaken to meet the claims for 
reimbursement submitted to them under Art. VIII of that 
Agreement. 

I should also like to take this opportunity of stating that 
the draft Order in Council will not apply ss. 144 and 145 of 
the Army Act to members of visiting forces. One effect of 
this will be that, where an affiliation order is made by a United 
Kingdom court against a member of a visiting force, it will 
be enforceable, if payment is not made, by the ordinary process 
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of the law. I hope, however, that payments will be secured 
without the necessity for enforcement proceedings in the courts, 
and I shall remain in close touch with the American authorities 
on this matter. I shall also seek to make satisfactory arrange 
ments with the authorities of any other visiting force if this 
becomes necessary.”’ 

In reply to questions, the Home Secretary said that there 
was nothing in our law which allowed enforcement of an affiliation 
order outside our territorial jurisdiction and the Act would make 
no change in that direction, 11th March. 


SMALLHOLDERS (DISPOSSESSION ORDERS) 


Asked whether he would compensate small- 
holders in order that they might meet claims from the agricultural 
executive committees amounting to several hundreds of pounds, 
for redecorating homes from which they had been forcibly evicted 
and of which the standard of repair had been adequate for their 
own requirements, Mr. NUGENT said he would not. The 
Agriculture Act, 1947, provided that where the land was not let 
to an approved tenant, the Minister had a claim against the owner 
for dilapidations, to be determined, if necessary, by arbitration. 

11th March. 


dispossessed 


JUVENILE PROSECUTIONS (NOTIFICATION OF PARENTS) 


The HoME SECRETARY stated that the law required that the 
parent or guardian of all persons charged under the age of 
seventeen years should be summoned to attend the hearing in 
every case, subject to reasonable exceptions at the discretion of 
the court. (11th March. 


MAGISTRATES’ Courts (PoLicE ATTENDANCE) 


The HoME SECRETARY said he had had under consideration the 
report of a working party which had been set up to consider 
and report on measures which might be taken to save the time 
of witnesses at the summary trial of minor offences. 

He had now sent a circular letter to magistrates’ courts 
commending to their attention some of the suggestions put 
forward by the working party. He had no doubt that the 
adoption of these suggestions, which would not require legislation 
and which were already in use in many courts, would do something 
to help in saving the time of police and other witnesses. He was 
further considering those recommendations which could not be 
put into effect without legislation. {11th March. 

NEW 


VALUATION Lists 


Mr, Haro_p MACMILLAN said that he had just made an Order 
postponing the coming into force of the new valuation lists 
until April, 1956. While the revaluation could be completed 
at an earlier date on the present basis, he considered it essential 
to simplify the statutory procedure for appeals and to provide 
for certain other improvements, such as a new method of rating 
Gas Boards, before the lists were finally deposited. There was 
not sufficient time in the present for the required 
egislation. 11th March. 


session 


STATUTORY INSTRUMENTS 


Buganda (Power of Regents) Order in Council, 1954. 
No. 218.) 


Civil Defence (Police) Regulations, 1954. 


(S.I. 1954 


(S.I. 1954 No. 252.) 


Clydebank and District (Muirhouses) Water Order, 1954. 
(S.I. 1954 No. 246 (S. 27).) 5d. 
East SUFFOLK COUNTY DEVELOPMENT PLAN (AMENDMENT 


No. 1 

The above amendment to the county development plan was 
on 3rd March submitted to the Minister of Housing and 
Local Government for approval. The amendment relates to 
land situated within the Urban District of Felixstowe. Certified 


-FELIXSTOWE) 


copies of the amendment as submitted for approval have been 
deposited for public inspection at the County Hall, Ipswich, and 
at the Town Hall, Felixstowe. 

The copies of the amendment so deposited are available for 
inspection free of charge by all persons interested at the places 
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County of Dumfries (Black Esk) Water Order, 1954. (S.I. 1954 


No. 236 (S. 25).) 5d. 

East Devon Water Order, 1954. (S.I. 1954 No. 223.) 

Fereign Compensation (Bulgaria) (Registration) Order, 1954. 
S.I. 1954 No. 220.) 6d. 

Foreign Compensation (Hungary) (Registration) Order, 1954, 


(S.1. 1954 No. 219.) 6d. 


Foreign Compensation (Roumania) (Registration) Order, 1954, 
S.I. 1954 No. 221.) 6d. 


Iron and Steel Scrap (Amendment No. 3) Order, 1954. (5.1. 


1954 No. 241.) 


Irwell Valley Water Board Order, 1954. (S.1. 1954 No. 237.) 


Leominster and Wigmore Kural District Water Order, 1954. 


S.I. 1954 No. 226.) 


Local Government (Payment of Grants for the Year 1953-54 
Scotland) Regulations, 1954. (S.1. 1954 No. 227 (S. 23).) 5d. 


London Traffic (Prescribed Routes) (No. 4+) Regulations, 1954. 


S.I. 1954 No. 234.) 

Merchandise Marks (Imported Goods) No. 10 Order, 
Amendment No. 2 Order, 1954.  (S.I. 1954 No. 217.) 
National Health Service (I’xecutive Councils) Regulations, 1954, 

(S.I. 1954 No. 224.) 8d. 
New Valuation Lists (Postponement 
No. 272 


1934, 


Order, 1954. (S.I. 1954 
This order further postpones for one year the dates for the 
making and coming into force of the first and subsequent 
valuation lists under the Local Government Act, 1948. The 
further postponement was explained by the Minister in a 
Parliamentary answer which is noted elsewhere on this page 
Official Secrets Place) 1954. 1954 
No. 243.) 


Prohibited Order, (S.1. 


Open-cast Coal (Highway) Orders (Revocation) Order, 1954. 
(S.1. 1954 No. 242.) 


Petty Sessional Divisions (Shropshire) Order, 1954. (S.1. 1954 
No. 232.) 6d. 

Petty Sessional Divisions (Somerset) Order, 1954. (S.I. 1954 
No. 233.) 5d. 

Prison (Scotland) Rules, 1954. (S.I. 1954 No. 240 (S. 26). 


Retention of Main under Highway (East Suffolk) (No. 1) Order, 
1954. (S.I. 1954 No. 216.) 

Rubber Manufacturing Wages Council (Great Britain) Wages 
Regulation (Amendment) Order, 1954. (S.I. 1954 No. 250.) 

Stopping up of Highways (Derbyshire) (No. 3) Order, 1954. 


S.I. 1954 No. 214.) 

Stopping up of blighways (Dorsetshire) (No. 1) Order, 1954. 
S.[. 1954 No. 215.) 

Stopping up of Highways (London) (No. 1) Order, 1950 
(Kevocation) Order, 1954. (S.I. 1954 No. 244.) 

Stopping up of Highways (Surrey) (No. 2) Order, 1954. (5.1. 


1954 No. 


Wart Disease of Potatoe 
1954. (S.I. 1954 No. 235 


229.) 


(General Licence) (Scotland) Order, 


(S. 24).) 


\nv of the above may be obtained from the Government Sales 


Department, The Solicitors’ Law Stationery Society, Ltd., 
102—3 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.| 


mentioned above between 9.30 a.m. and 1 p.m. and 2.30 and 
4.30 p.m. on Mondays to Fridays, and 9.30 a.m, to 12 noon on 
Saturdays. Any objection or representation with reference to 
the amendment may be sent in writing to the Secretary, Ministry 
of Housing and Local Government, Whitehall, London, S.W.1, 
before 15th May, 1954, and any such objection or representation 
should state the grounds on which it is made. Persons making 
an objection or representation may register their names and 
addresses with the East Suffolk County Council and will then be 
entitled to receive notice of the eventual approval of the 
amendment. 
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POINTS IN PRACTICE 


Rent Restriction OVERCROWDING BY SUB-TENANT—LANDLORD 
DESIRING POSSESSION AGAINST SUB-TENANT ONLY 

Q. We are acting for the landlord of premises in Sussex the 
rateable value of which brings them within the Rent Acts. 
The premises are let unfurnished to an elderly tenant, who has 
sub-let part unfurnished. The landlord approved the sub- 
letting when it was first created. The tenant occupies two rooms 
in the house and the sub-tenant and his considerable family 
the other two rooms. The landlord desires to obtain an order 
for possession against the sub-tenant on the ground that the rooms 
sub-let are overcrowded within the meaning of the Housing Act, 
1936, s. 58. The landlord does not desire to evict the tenant. 
Is it possible to take proceedings in the county court against the 
sub-tenant ? If so, what notices to quit should first be given ? 
Alternatively must proceedings be taken against the tenant, 
or the tenant and sub-tenant jointly ? 

A, The overcrowding does not, in our opinion, give the head 
landlord a right to sue the sub-tenant for possession. The effect 
of the Housing Act, 1936, s. 65 (1), is to suspend the operation 
of the security of tenure provisions of the Rent, etc., Restrictions 
Acts but not, in our view, to put the premises outside those 
Acts as.would a furnished sub-letting (Prout v. Hunter [1924 
2 K.B. 417). If the subsection did have that effect, the mesne 
tenancy would have to determine before proceedings could be 
taken. If the mesne tenancy has determined (by notice to quit 
or otherwise) the head landlord could institute proceedings 
for possession against the tenant in reliance on para. (b) of 
Sched. I to the Rent, etc., Restrictions (Amendment) Act, 1933, 
ie., if he could show that the condition of the dwelling-house 
has deteriorated owing to the overcrowding of part ; and if the 
court were satisfied that this was the case it is likely that an 
order would be made which would ensure discontinuance of the 
overcrowding without disturbing the mesne tenant. But we 
would also suggest that the simplest remedy would be to report 
the overcrowding to the local authority with a view to their 
taking action under the Housing Act, 1936, unless there is reason 
to suppose that that action would be the grant of a temporary 
licence under s. 61 of that Act. 


Estate Duty  CHANCELLOR’S CONCESSION—DEATH OF LIFE 
TENANT OF MATRIMONIAL HOME AND SALE BY REMAINDERMAN 
WITHIN PERIOD 
Q. I am winding up two estates, the first of Mr. G, who died 
in January, 1953, the second of his widow Mrs. G, who died in 
July, 1953. Mr. G left the matrimonial home to Mrs. G for life 
and after her death to X absolutely. In neither case were the 
devises expressed to be free of duty. On Mr. G’s death estate 
duty was paid on the value of the house on the basis of the 
Chancellor’s concession, that being £1,000. The vacant possession 
value was then stated to be £2,000. On Mrs. G’s death X sold 
the property for £2,500. Questions have now arisen regarding 
payment and incidence of estate duty. As the house has been 
sold within the period mentioned in the Chancellor’s statement, 





Questions, which can only be accepted from practising 
| solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
| Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
| London, E.C.4. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 











presumably estate duty is now payable on the value of the 
property at the date of Mr. G’s death at the rate attributable 
to his estate, viz., 10 per cent. Who is liable to pay this estate 
duty ? Presumably the duty payable by Mrs. G’s estate would 
be chargeable on £1,000 on the basis of Re Parker-Jervis ; Salt 
v. Lockey |1898) 2 Ch. 643, but as the amount involved is small 
it is not proposed to make any deductions from the income 
payable to Mrs. G’s estate. I have been unable to find any 
authority regarding the payment of duty on the balance of £1,500 
(making the total value of 42,500 which the district valuer will 
probably claim as the vacant possession value of the property 
at Mr. G’s death). Will this duty be payable by X at the rate 
attributable to Mr. G’s estate, i.e., 10 per cent., or to Mrs. G’s 
estate, i.e., nil ? 

A. The “ concession ’’ value is to be reviewed if the house is 
let or sold within a reasonable period, and two years is given as 
an example. In this case it might be said that Mrs. G had lived 
in the house as long as she reasonably could—that is, until her 
death—-so that no further duty should be levied. Whether such 
a contention would succeed is doubtful, but it is worth trying. 
Assuming that additional duty is to be paid it will be paid at 
the rate applicable on the death of Mr. G and, if there is no 
provision in the will operating to the contrary, it will be paid by 
the devisees. (Realty bears its own duty.) Re Parker- Jervis 
was concerned with adjusting the liability between an annuitant 
and a remainderman, whilst here Mrs. G was not an annuitant 
but a life tenant. In fact no interest is payable upon the 
additional, or indeed the original duty, until after her death, 
and so it seems that no deduction need be made from the income 
enjoyed by her estate in respect of the last few months of her life. 
It follows, therefore, that will bear the additional duty, as 
indeed, one supposes, he will bear the originally assessed duty 
of 10 per cent. on £1,000. 


Trustee for Purposes of Settled Land Act, 1925—WHETHER 
DISABLED FROM PURCHASING TRUST PREMISES 

Q. A testator who died in 1910 appointed his widow and one 
daughter executrices of his will and devised all his real estate 
to his trustees upon trust to let the same and to pay the rents 
to the widow during her life, and after her death to pay the rents 
to his three daughters during their respective lives and to the 
survivor of them, and after the death of the last survivor upon 
trust for sale. The widow died in 1923 and the surviving 
executrix is the only daughter now living, who consequently 
receives the entire rents. “The surviving executrix has in years 
past at separate times appointed three additional trustees of thi 
testator’s will jointly with herself. One of these new trustees 
is her son, who now wishes to purchase the testator’s real estate. 
Can this son purchase from his mother without first retiring 
from the trusts ? 


A. We know of no actual decision concerning the purchase of 
the trust property by a trustee for the purpose of the Settled 
Land Act, 1925. On principle, the prohibition which prevents 
a trustee purchasing ought not to apply to a Settled Land Act 
trustee who has no legal estate vested in him and who, except 
where the sale is to the tenant for life, has no discretionary 
powers but merely the executive function of receiving and 
applying the proceeds of sale. His position is analogous to that 
of a bare trustee who merely holds the legal estate without any 
duties to perform. A bare trustee is not precluded from 
purchasing the trust estate (Stacey v. Elph (1833), 1 Myl. & Ky. 
195). Nevertheless, we consider that the safer course would be 
for the purchase to be made only with the consent of all the 
beneficiaries, who should join in the conveyance to direct the 
sale. Mere retirement from the trusts to enable the trustee to 
purchase would not be effective if the trustee is prohibited from 
purchasing while in office (x parte James (1803), 8 Ves. 337; 
Spring v. Pride (1864), 4 De G. J. & S. 395). 





At the seventy-eighth annual general meeting of the BRADFORD 
INCORPORATED LAW Society held at the Law Library, Bradford, 
on 10th March, the following officers were elected : president, 
Mr. G. Ronald Walker ; senior vice-president, Mr, John Duncan ; 
junior vice-president, Mr. Stanley Ackroyd; and joint hon, 
secretaries, Mr. Geoffrey H. Hall and Mr. R. W. T. Vint. 





At the annual general meeting of the BROMLEY AND DISTRICT 
Law Society held on 28th October, 1953, the following officers 
were elected for the ensuing year : 
vice-presidents, Messrs. EF. 
treasurer, Mr. C. J. 
Harper. 


president, Mr. R. S. Miller ; 
Bryden Besant and P. Lee; hon. 


de S. Root ; and hon. secretary, Mr. A. J. 
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NOTES AND NEWS 


Honours and Appointments 

Mr. AuBkEY Dyas PERKINS, solicitor, of Northampton and 
Buckingham, has been appointed Clerk to the Justices for the 
Petty Sessional Division of Towcester in succession to Mr. W. H. 
Percival, J.P., who has held the office for forty-four years. 

Mr. G. L. Tatrron, Committee Clerk to Keighley Borough 
Council, has been appointed assistant solicitor to Ilford Borough 
Council. 

Major LancELot DARLINGTON WARDLE, solicitor, of Bath, 
has been appointed a Justice of the Peace for Bath. 


Personal Notes 
Mr. Harold John Kutherford, solicitor, of Penzance, was 
married on 27th February to Miss Sheila Tremaine, of Penzance. 
Mr. Edwyn Charles Jasper Selwyn, solicitor, of Bury 
St. Edmunds, was married on 27th February to Miss Olive 
Margaret Donaldson Inglis, of Morig, Newport, Fife. 


Mr. Norman White, solicitor, of Sheffield, was married on 
6th March to Miss Betty Marise Couldwell, of Totley. 


Miscellaneous 


The Royal Commission on the Law relating to Mental Illness 
and Mental Deficiency are ready to receive evidence on subjects 
within the terms of reference. Memoranda should be sent to 
the Secretary of the Royal Commission, 23 Savile Row, W.1. 


Wills and Bequests 
left 


Mr. H. S$. Chamberlain, solicitor, of Bognor Kegis, 
£83,505 (£81,139 net). 
Mr. Kk. S. Thompson, retired solicitor, -of 


left £23,052 (£22,891 net). 


OBITUARY 
Mr. D. A. DANIELS 


Mr. Douglas Archibald Daniels, O.B.E., town clerk of Deal 
since 1920, died recently aged 63. When appointed he was the 
youngest town clerk in the country. He was admitted in 1916. 


sir THOMAS D. HARRISON 


Sir Thomas Dalkin Harrison, solicitor and legal adviser to 
the Ministry of Health from 1934-51, died on 11th March, 
aged 68. After the 1914-18 war he entered the legal branch 
of the Ministry of Transport, and afterwards served in the 
transport branch of the Treasury Solicitor’s Department. He 
was appointed assistant solicitor to the Ministry of Health in 
1929. He was admitted in 1912 and was knighted in 1942. 


SOCIETIES 


At the annual general meeting of the BLACKBURN 
INCORPORATED Law Association held on 4th March, the 
following officers were elected: Mr. R. H. G. Horne, president, 
in succession to Mr. G. F. Nuttall; Mr. C. G. B. Blanthorne, 
vice-president ; Mr. J. W. Hollows, re-elected hon. secretary ; 
and Mr. A. Carter, elected hon. treasurer in the place of Mr. F. G. 
Howarth, who relinquished the office after holding it for 
fourteen years. 


London, E.C.4, 


At the annual general meeting of the IsL—E oF Wicut Law 
SociEty held at Ryde on 18th February, the following officers 
were elected: president, Mr. V. Howell; vice-president, 
Mr. P. W. Harman ; hon. treasurer, Mr. H. Lloyd Bunce; and 
hon, secretary, Mr. E. A. McCullagh. 


Among those present at the annual dinner of the NotTrINGHAM- 
SHIRE Law Society, held at Nottingham University on 3rd March, 
were: Judge T. H. Backhouse (the new Nottingham County 
Court judge), Mr. William Charles Crocker (president of The 
Law Society), Sir Cecil Armitage (High Sheriff of Nottinghamshire), 
Miss Nora Healey, Mr. W. A. Sime, Mr. C. Atkey (president of 


the Nottingham Chamber of Commerce), Dr. H. D. R. Hine 
(Mayor of Newark), Mr. C. G. Campbell (president of the Notting- 
ham Bankers’ Institute), Mr. T. J. Owen (Town Clerk of 
Nottingham), Mr. H. L. Hall (president of the Nottingham 
Insurance Institute), Mr. E. W. S. Martin (chairman of the 
Nottinghamshire, Derbyshire and Lincolnshire Branch of the 
Royal Institute of Chartered Accountants), Mr. J. S. F. Hill 
(president of the Nottingham Society of Chartered Accountants), 
Mr. P. W. Skinner (president of the '™ncorporated Accountants 
District Society), Dr. H. A. Summers (president of the Medico- 
Chirurgical Society), Mr. M. H. Moss and Mr. R. S. D. Cash 
(presidents of the Leicester and Derby Law Societies respectively), 
Mr. H. Pickbourne (registrar of Nottingham University) and 
Professor H. Street (Professor of Law at Nottingham University), 


Among those present at the annual dinner of the PONTYPRIDD, 
RHONDDA AND District Law Society held on 5th March were: 
the Lord-Lieutenant of Glamorgan (Major Cennydd G. Traherne), 
Mr. T. G. Lund (secretary of The Law Society) and the Pontypridd 
and Khondda Stipendiary Magistrate (Mr. W. Matabele 
Davies, Q.C.). 


The annual dinner of the SHEFFIELD AND _ DISTRICT 
INCORPORATED LAW Society and the SHEFFIELD AND DISTRICT 
Law STUDENTs’ Society was held on 10th March. Among those 
present were: the Lord Mayor (Councillor Oliver S. Holmes), 
Mr. William Charles Crocker (president of The Law Society), 
Mr. John Renwick (member of the Council of The Law Society), 
Mr. G. E. Scott (Chief Constable of Sheffield), the Master Cutler 
(Mr. R. L. Walsh), the Provost (the Very Rev. J. H. Cruse), 
Mr. H. Horsfall Turner (under-secretary of The Law Society), 
Dr. Edward Bramley and Colonel Mackenzie Smith. 


At the monthly meeting of the Board of Directors of the 
SoLiciIrtorRs’ BENEVOLENT AssOcIATION held on 3rd March, 


ninety-one solicitors were admitted as members of the Association, 


bringing the total membership up to 7,779. Appreciation was 
expressed of the efforts being made by the president of The Law 
Society, local directors and others in the drive for new members ; 
the result is so far encouraging, and it was hoped that all solicitors 
who had not yet applied for membership would take this 
opportunity of responding to the appeal for support in the work 
of helping the less fortunate members of the profession and their 
dependants—the minimum annual subscription is still only 
41 1s. a year. Grants totalling £2,075 10s. were made at the 
meeting to eighteen beneficiaries, £110 of which was in respect 
of special grants for clothing, convalescence, etc. Further 
information and applications for membership will be gladly 
supplied on request to the secretary at the Association’s offices, 
Clifford’s Inn, Fleet Street, London, E.C.4. 


The Right Hon. Sir Malcolm Hilbery was the guest of honour 
at the annual dinner of the Reading and District Branch of the 
SoLicirors’ MANAGING CLERKS’ ASSOCIATION which was given 
recently. 


Among guests at the annual dinner of BristoL LAw STUDENTS’ 
Society, held at the Royal Hotel on 2nd March, were: 
Mr. Justice Gorman, Mr. Justice Ormerod, the Lord Mayor of 
Bristol, Judge Paton and Judge Wethered (present and former 
Bristol County Court judges), Mr. Norman J. Skelhorn (Recorder 
of Bridgwater) and Mr. M. G. Meade-King (president of the 
Bristol Incorporated Law Society). 
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